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Court of Appeals of the District of Columbia. 


No. 4186. 

Henry R. Harriman, Appellant, 

vs. 

Harry B. Spear. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67115. 

Harry B. Spear, Plaintiff, 
vs. 

Henry R. Harriman, Defendant. 

The United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed November 4, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67115. 

Harry B. Spear, Plaintiff, 
vs. 

Henry R. Harriman, Defendant. 

The plaintiff, Harry B. Spear, by his attorneys Douglas, Obear & 
Douglas and Jo. V. Morgan, sues the defendant Henry R. Harriman 
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for money payable by ihe defendant to the plaintiff; for goods sold 
and delivered by the plaintiff to the defendant; and for work done 
and materials provided bv the plaintiff for the defendant at his 
request; for money loaned by the plaintiff to the defendant; and for 
money paid by the plaintiff for the defendant at his request; and 
for money received hv the defendant for the use of the plaintiff; 
and for money found to be due from the defendant to the plaintiff 
on account stated between them. And the plaintiff claims the sum 
of $2,500 with interest from the 27th day of September, 1922, ac¬ 
cording to particulars of demand hereto annexed, besides costs. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 


2 Particulars of Demand. 

Ilenry R. Harriman to Harry B. Spear, Dr. 

Sept. 27, 1922. To money received by the defendant 

from the Southern Shipyard Corpo¬ 
ration belonging to the plaintiff ac¬ 
cording to the affidavit of merit 


hereto* annexed. $2,500.00 

Affidavit of Merit. 

* * * * * * * 


State of Virginia, 

City of Norfolk, To wit: 

Harry B. Spear, being first duly sworn, does on oath depose and 
say that he is plaintiff in the above entitled cause in which Henry R. 
Harriman is named defendant, and that his cause of action is as 
follows: 

That on the 18th day of June, 1920, the plaintiff entered into 
an agreement with the Southern Shipyards Corporation, a corpora¬ 
tion created and existing under the laws of Virginia, whereby it was 
agreed that the Southern Shipyards Corporation would employ the 
plaintiff* and would pay the plaintiff as a consulting and construction 
engineer in charge of its concrete ship building department a 
monthly salary, and would, in addition thereto, pay the plaintiff 
fifteen percentum of the net profits arising out of the then con¬ 
templated contract between the said corporation and the United 
States Government for the building of certain concrete vessels; that 
in the negotiations leading up to the said contract between the plain¬ 
tiff and the Southern Shipyards Corporation the plaintiff was 
3 represented by the defendant as his attorney, who prepared the 
contract between the plaintiff and the Southern Shipyards Cor¬ 
poration, for which services the plaintiff agreed to pay the defend- 
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ant a certain proportion .of any sum which he should receive from 
the said corporation as profits on concrete ship construction work 
as aforesaid and made an assignment to that effect, which assign¬ 
ment was filed with the Southern Shipbuilding Corporation; that 
thereafter the Southern Shipyards Corporation, under an agreement 
dated about the 20th day of June, 1920, with the War Department 
of the United States, undertook to build and did build at the plant 
of the Southern Shipyards Corporation at Newport News, Virginia, 
for the War Department of the United States, under the supervision 
of plaintiff as a consulting and construction engineer, six concrete 
barges, and received therefor the contract price. Thereafter, the 
Southern Shipyards Corporation, through the defendant as its coun¬ 
sel, filed with the War Department a claim for more than $100,000 
alleged to be due for extra work, changes in plans and specifications, 
et cetera, in the construction of the six concrete barges, and this claim 
was pending on the 17th day of June, 1922, with a likelihood that 
it would be approved for payment in the sum of $94,800. Up to 
that time, although plaintiff had persistently claimed that the net 
profits to the Southern Shipyards Corporation on account of the 
construction of the six concrete barges had been in excess of $100,000, 
and although plaintiff had repeatedly insisted that the Southern 
Shipyards Corporation should enter into some definite agreement 
as to the amount plaintiff' was to receive out of the check received 
from the War Department, the Southern Shipyards Corpo- 
4 ration denied that there had been any net profit on the con¬ 
struction of the said barges, and persistently refused to pay 
or to agree to pay the plaintiff any sum whatever as his proportionate 
part of the profits of said venture. Upon advice of counsel, plain¬ 
tiff then filed with the War Department, as he had a right to do, a 
petition alleging an interest on behalf of the plaintiff in the con¬ 
tract between the Southern Shipyards Corporation and the War 
Department and alleging that profits had been earned under the 
same and asking for an adjudication of the plaintiff’s rights; and 
thereafter on June 29. 1922, plaintiff filed with the War Depart¬ 
ment a further and supplemental petition, supported by brief, alleg¬ 
ing that profits had been earned by the Southern Shipyards Cor¬ 
poration on the construction of the barges to an extent of $94,000 
net and that in pursuance of the agreement between plaintiff and 
the Southern Shipyards Corporation plaintiff was entitled to receive 
therefrom the sum of $14,100. Upon the filing of the said last peti¬ 
tion before the War Department, a settlement which had been ap¬ 
proved in the sum of $94,800 by the War Department in favor of 
the Southern Shipyards Corporation was held up by the War Depart¬ 
ment and payment thereof refused to the Southern Shipyards Cor¬ 
poration until the Southern Shipyards Corporation should settle and 
determine with the plaintiff what sum he should receive from the 
Southern Shipyaids Corporation as his proportionate part of the 
profits of said venture; that thereafter on the same day, namely, 
June 29, 1922, at a conference in the W T ar Department which was 
attended by the plaintiff and his counsel, on the one hand, and the 
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defendant and one Frank Healv, his associate, on the other, 

5 the plaintiff stated that he would accept by way of compro¬ 
mise the sum of $10,000 in lieu of his proportionate part of 

the profits realized from the said venture; and it was then and there 
represented to the plaintiff by the defendant that inasmuch as the 
defendant was then counsel for the Southern Shipyards Corporation 
he could not receive any part of the sum to be paid to the plaintiff 
bv way of compromise, and thereupon the plaintiff agreed that if 
the defendant would waive his interest in the plaintiff’s share of the 
profits, then in consideration thereof he would accept a sum less than 
$10,000, to-wit, $6,666.66, provided the check to the Southern 
Shipyards Corporation amounted to $94,800, which offer was then 
and there accepted by the defendant on his own behalf and on behalf 
of the Southern Shipyards Corporation, whom he had full and com¬ 
plete authority to represent in this particular matter, and a memo¬ 
randum was made of said understanding and was, in the presence 
of and at the request and direction of the defendant, signed by the 
said Frank llealy and the plaintiff and is as follows: 

“Spear agrees to settle with S. S. Corpn. on the basis that $6,666 2/3 
(to Spear) bears to 94,800 or award rec’d from Gov’t. Ilarriman 
to relinquish his claim to part of Spear Contract. 

HEALY. 

HARRY B. SPEAR.” 

and the plaintiff charges and alleges it to be a fact that in effecting 
the compromise of the claim of the plaintiff against the Southern 
Shipyards Corporation, the defendant was moved by the considera¬ 
tion that inasmuch as he represented the said corporation before the 
War Department, he would be greatly interested in having the check 
for $94,800 speedily paid to the Southern Shipyards Corporation, 
and he would therefore more speedily receive from said cor- 

6 poration large sums of money by way of fees for his services in 
the prosecution of that corporation’s claim before the War 

Department; and thereafter on or about the 26th day of September, 
1922, the proper officer of the Treasury Department delivered to the 
defendant for the said Southern Shipyards Corporation a check for 
the sum of $94,800 in settlement of its claim against the War De¬ 
partment; and on the 27th day of September the said corporation 
paid to the defendant, as assignee of the plaintiff, out of the said 
sum of $6,666.66 the sum of $2,500.00, and, after making certain 
deductions, paid to the plaintiff the balance of the said sum of 
$6,666.66; that thereafter the plaintiff learned that the Southern 
Shipyards Corporation had paid to the defendant the said sum of 
$2,500.00 and he thereupon called upon the defendant, who admitted 
that he had received the said sum of $2,500.00 and that the said sum 
was a part of the said $6,666.66 to which the plaintiff was entitled 
as aforesaid, and the plaintiff then and there demanded of the de¬ 
fendant that he pay to the plaintiff the said sum of $2,500.00. but, 
notwithstanding this and other demands thereafter made, and not¬ 
withstanding the agreement on the part of the defendant to relin- 
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quish all his right and interest in and to the said sum of $8,666.66, 
the defendant refused and still refuses to pay the same and the plain¬ 
tiff claims the sum of $2,500.00 exclusive of all set-offs and just 
grounds of defense, with interest from the 27th day of September, 
1922, besides costs. 

HARRY B. SPEAR, 


Subscribed and sworn to before me this 2nd day of November 
1922. 

VERA G. CARNEY, 

Notary Public. 

M'y Commission Expires April 29th, 1925. 


7 State of Virginia, 

City of Norfolk, To wit: 

I, Vera G. Carney, a Notary Public in and for the City of Norfolk 
in the State of Virginia, whose commission expires on the 29th day 
of April 1925 hereby certify that Harry B. Spear personally known 
to me, appeared before me in person and in my city and state, and 
after being duly sworn makes oath and says that the foregoing cer¬ 
tificate was signed by him and that the same is true to the best of his 
knowledge and belief. 

Given under my hand and seal this 2 day of Nov. 1922. 

[notarial seal.] VERA G. CARNEY, 

Notary Public. 

Defendant's Pleas. 

Filed November 29, 1922. 

******* 

Now comes the defendant by his attorney, Francis L. Neubeck, 
and for pleas to the declaration filed in the above-entitled case, says: 

1. That he never promised as in the said declaration alleged. 

2. And for a further plea defendant says that he never was in¬ 
debted as in said declaration alleged. 

3. And for a further plea defendant says that the plaintiff, at the 
commencement of the suit, was, and still is, indebted to the defendant 
in the sum of $4,311.00; for money payable by the plaintiff to the 
defendant; for goods sold and delivered by the defendant to the 
plaintiff; and for work done and materials provided by the defend¬ 
ant for the plaintiff at his request; and for money lent by 

8 the defendant to the plaintiff; and for money paid by the de¬ 
fendant to the plaintiff at his request; and for money received 

by the plaintiff for the use of the defendant; and for money found 
to be due from the plaintiff to the defendant on accounts stated 
between them as appears by the particulars of said indebtedness 
hereunto annexed. 

And the defendant is willing that the same may be set off against 
the plaintiff’s demands. 

FRANCIS L. NEUBECK, 

Attorney for Defendant. 
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Particulars in Demand. 

Harry B. Spear to Henry R. Harriman, Debtor. 

To professional services rendered to said Spear and at his re¬ 
quest in connection with the affairs of the West Coast Ship¬ 
building Company, including the preparation of numerous 
documents in relation to a certain contract of the said com¬ 
pany with the War Department, said sendees covering a 
period of several months commencing in November, 1918. . $1,500 
To professional sendees in September, 1919, in connection 
with indebtedness of the plaintiff to the Washington Hotel 
for which plaintiff was, as defendant contended, unjustly 

arrested and detained at police headquarters. 50 

To professional sendees, advice and assistance in shaping 
and carrying on negotiations for the purchase and 
9 sale of steamships at various times during the year 

1920 . 500 

To professional sendees rendered to the plaintiff at various 
times in the spring of 1922, in connection with proposals for 
building a fireboat for the City of Norfolk, Virginia; also in 
connection with the purchase from the United States Gov¬ 
ernment of a steamship to be remodelled as a fireboat, a con¬ 
tract for which plaintiff finally secured on the general terms 
and upon the proposal and advice prepared and submitted 

by defendant . 1,200 

To moneys advanced and expenses incurred by the defendant 
on behalf of the plaintiff for numerous telegraphic and long 
distance telephone calls; railroad tickets and transportation 
of plaintiff to and from Washington and other points, 
involved in plaintiff’s various transactions; also sundry sums 

of money advanced to plaintiff personally. . .. 200 

To moneys advanced bv defendant to pay certain obligations 
of the plaintiff at a certain club in the City of Washington, 

D. C., payment of which had been guaranteed by defendant 61 
To money due and payable to the defendant which was re¬ 
ceived or collected by the plaintiff on allegation of authority 
from the defendant, and which was retained by the plaintiff 


for his own personal use on account of his then alleged 

exigencies and never paid to defendant. 800 

To moneys advanced by defendant to plaintiff as loans and 
for the purpose of redeeming certain checks of the 
10 plaintiff which had been dishonored and returned 

marked “Not sufficient funds”. 200 


Total .$4,511 










HENRY R. HARRIMAN VS. HARRY B. SPEAR. 


7 


Affidavit of Defense. 

******* 

District of Columbia, ss : 

Henry R. Harriman, being first duly sworn according to law, de¬ 
poses and says: 

That he is the defendant named in the above-entitled case, wherein 
Harry B. Spear is plaintiff; that the said defendant is not indebted 
unto the plaintiff in any manner or form whatsoever, and that he 
has a full and complete defense to the whole of said plaintiff’s alleged 
claim against him, the said defendant. 

Affiant admits that on the 18th day of June, 1920, the plaintiff 
entered into a certain agreement with the Southern Shipyard Corpo¬ 
ration, as averred in plaintiff’s affidavit of merit. Affiant denies, 
however, that in the negotiations leading up to the said agreement 
plaintiff was represented by defendant alone as is, plaintiff’s, attorney; 
but avers that said plaintiff was so represented by defendant and one 
C. C. Calhoun jointly, for which sendees the plaintiff agreed to pay 
the defendant and said C. C. Calhoun jointly a certain proportion 
of such sum as the plaintiff might receive from said corporation as 
profits on concrete ship construction work; and that the assignment 
to such effect was made by the plaintiff' not to the defendant alone, 
but to the defendant and said C. C. Calhoun jointly, and filed with 
said Southern Shipyard Corporation. 

Affiant admits that the Southern Shipyard Corporation, under an 
agreement with the War Department of the United States, 
11 dated about the 29th day of June, 1920, undertook to build 
certain barges; and that subsequently, after receiving the con¬ 
tract price therefor, said corporation filed with the War Department 
the claim for extra work referred to in plaintiff's affidavit, and that 
said claim was pending on the 17th day of June, 1922, with a likeli¬ 
hood that it would be approved for payment in the sum of $94,800. 
Affiant denies, however, that said claim of the Southern Shipyard 
Corporation was filed with said Department through defendant alone, 
but avers that said claim was so filed by said corporation through de¬ 
fendant and one Frank Healy. 

Affiant denies the averment in plaintiff’s affidavit that the South¬ 
ern Shipyard Corporation denied that there had been any net profit 
on the construction of said barges, and declares the fact to be that 
at no time did said Southern Shipyard Corporation deny that there 
had been a net profit on the construction of said barges; but on 
the contrary said Southern Shipyard Corporation consistently stated 
to plaintiff that the question whether there was a profit or less aris¬ 
ing out of said contract with the War Department could not be 
determined until a final settlement had been made with the United 
States, and that such question would be wholly dependent upon the 
amount, if any, of such settlement. 

Affiant further denies that said Southern Shipyard Corporation 
refused to pay or agree to pay the plaintiff any sum whatever as his 
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proportionate part of the profits of said venture; and avers on the con- 
trary that said Southern Shipyard Corporation at all times expressed 
a willingness to make a full and fair settlement with said 

12 plaintiff under his contract as soon as the amount due by 
the United States to said Southern Shipyard Corporation could 

be ascertained and collected. 

Affiant admits that plaintiff filed with the War Department the 
petition and supplemental petition referred to in plaintiff’s affidavit, 
but denies that upon the filing of said supplemental petition the settle¬ 
ment which had been approved by the War Department in favor of 
said Southern Shipyard Corporation was held up by said Department, 
and that payment thereon was refused until the said Southern Ship¬ 
yard Corporation should settle and determine with the plaintiff what 
sum he should receive as his share of the profits of said venture. 
Affiant avers on the contrary that the plaintiff and his counsel well 
knew or were advised that by reason of the provisions of certain 
sections of the United States Revised Statutes and of the laws and 
regulations of the War Department, plaintiff was precluded from 
asserting before the said Department that he was in any sense a party 
interested in said contract of the Southern Shipyard Corporation with 
the United States; and the only result, if not the sole purpose, of 
the filing by the plaintiff of said petition and supplemental petition 
and of numerous other concurrent acts of the plaintiff, was to harass 
and embarrass the Southern Shipyard Corporation, and to delay a 
settlement of said claim of said corporation, to being then and there 
well known to the plaintiff and his counsel, as well as to all other 
parties in interest, that on the 30th day of June, 1922, the appropria¬ 
tion under which said barges had been built would expire by law, 
and that if an award were not made upon said claim in time to 
be paid out of the said appropriation, the payment of any award 
which might thereafter be made would have to await the 

13 passage by Congress of a law appropriating the money there¬ 
for. 

Affiant admits that on the 29th day of June, 1922, while he and 
said Frank Healy, as counsel for the said Southern Shipyard Corpo¬ 
ration, were at the War Department engaged in expediting the settle¬ 
ment of said claim of the said Southern Shipyard Corporation, they 
encountered the plaintiff and his attorneys, namely Ashby Williams 
and Robert M. Foster; and affiant avers that the plaintiff and his 
said attorneys then and there stated that unless a settlement of plain¬ 
tiff’s demand was then and there agreed upon ? they would engage 
in conversation and discussions the officials of said Department whose 
duty it was to perfect the settlement with the Southern Shipyard 
Corporation, so that a completion of said settlement and the adjudi¬ 
cation and certification of said claim of said Southern Shipyard Corpo¬ 
ration could not physically be consummated before the above-men¬ 
tioned appropriation expired; and plaintiff further stated that in 
consideration of the sum of Ten Thousand Dollars ($10,000) he 
would refrain from such intervention and dilatory tactics as would 
prevent the settlement of the claim before the expiration of such 
appropriation. 
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Affiant denies that he represented to the plaintiff that inasmuch as 
he, the defendant, was counsel for the Southern Shipyard Corpora¬ 
tion he could not receive any part of such sum as might be paid to 
the plaintiff by way of compromise. Affiant avers that as a matter 
of fact the fee which he and said C. C. Calhoun were to receive under 
their contract with the plaintiff, had been earned more than a year 
prior to the time that this defendant, with said Frank Healy, be¬ 
came counsel for the said Southern Shipyard Corporation; 

14 and that the right of this defendant and of said C. C. Calhoun 
to receive said fee was in no way affected by such subsequent 

employment of this defendant and of said Frank Healy by said 
Southern Shipyard Corporation, and that the acceptance of such fee 
by this defendant and said C. C. Calhoun would not be inconsistent 
with defendant’s employment with said Frank Healy by said South¬ 
ern Shipyard Corporation. Affiant denies that he agreed to waive 
his right to said fee or to his interest therein, for the reason that the 
same had been long since earned by him and the said C. C. Calhoun, 
and for the further reason that he had no authority to waive the 
interest therein of said Calhoun. 

Affiant denies the making of any agreement, written or oral, by 
which he was to waive his right to said fee or his interest therein; 
and he further denies that the alleged memorandum quoted in plain¬ 
tiff’s affidavit was signed in his presence or at his request and direc¬ 
tion ; and avers the fact to be that he, afffiant, has never seen the said 
alleged memorandum. Affiant further avers that said Helay had 
no authority from either affiant or said Calhoun to waive their fee 
or the interest of either of them therein, and that if said alleged 
memorandum or any other memorandum of said matter was signed 
by said Healy, it was so signed, as the plaintiff and his counsel well 
knew, subject to the appproval or ratification of affiant and said 
Calhoun; and that neither affiant nor said Calhoun approved or 
ratified said alleged memorandum, and the same did not, as a matter 
of fact, set forth any agreement to which affiant or said Calhoun 
was a party. 

Affiant admits that on or about the 2Gth day of September, 

15 1922, the proper officer of the Treasury Department delivered 
to the defendant for the said Southern Shipyard Corporation a 

check for the sum of Ninety-four Thousand, Eight Hundred and 
Forty-five Dollars and Sixtv-one Cents ($94,845.61) in settlement 
of its claim against the War Department. He denies, however, 
that said corporation paid to him, the defendant, individually as 
assignee of the plaintiff, the sum of $2,500, or any other sum, but 
avers that said corporation paid to this defendant and said C. C. 
Calhoun jointly, as assignees of the plaintiff, the sum of Two 
Thousand Two Hundred and Seventy-five Dollars ($2,275), the 
said sum representing the fee which they had earned as attorneys 
for said plaintiff, and to which they were entitled under said assign¬ 
ment. 

Defendant is informed and believes, and therefore avers upon such 
information and belief, that thereafter the Southern Shipyard Cor- 

2—4186a 
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poration paid to one Corey, as assignee of the plaintiff, the sum of 
Two Thousand Two Hundred and Seventy-live Dollars ($2,275) ; 
and to the plaintiff personally, in full of his remaining one-third in¬ 
terest in said contract, the sum of Two Thousand Two Hundred and 
Seventy-five Dollars ($2,275), which sum, as this defendant is in¬ 
formed and believes, has been accepted by said plaintiff. 

Affiant denies that the plaintiff ever demanded from him the sum 
of Twenty-five Hundred Dollars ($2,500) or any other sum; and 
he further denies that he ever admitted that he had received said 
sum of $2,500, or that the plaintiff was entitled to any part of any 
sum which the defendant and said C. C. Calhoun had received from 
said Southern Shipyard Corporation. 

16 Affiant denies, as hereinbefore set forth, that he is indebted 

to the plaintiff in the sum of $2,500 or anv other sum. 

HENRY R. HARRIMAN. 

Subscribed and sworn to before me this 28th dav of November, 
A. D. 1922 

[seal.*] HELEN A. LOSANO, 

Notary Public, D. C. 

Joinder of Is&ue and Replication. 

Filed December 12, 1922. 

******* 

I. 

Comes now the plaintiff and joins issue on the first and second 
pleas of the defendant filed herein. 

II. 

Comes now the plaintiff and for replication to the third plea of 

the defendant savs: 

«/ 

1. That he never promised as in said plea alleged. 

2. And for further replication says that he never was, and is not 
now, indebted to the defendant as in said plea alleged. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 


17 Joinder of Issue. 

Filed December 22, 1922. 

******* 

Comes now the defendant and joins issue on the replication of the 
plaintiff to the third plea of the defendant. 

FRANCIS L. NEUBECK, 

Attorney for Defendant. 
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Notice of Trial. 

Filed April 18, 1923. 

* * * * * * * 

To Francis L. Neubeck, Esquire, 

Attorney for Defendant: 

Please take notice that the issue joined in the above entitled cause 
will be tried in the next term of court. 

JO. V. MORGAN, 
Attorney for Plaintiff. 

Note of Issue. 

Caption as above. 

Attorney for Plaintiff: Jo. V. Morgan. 

Attorney for Defendant : Francis L. Neubeck. 

18 Supreme Court of the District of Columbia. 

Wednesday, January 16th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

Come again the parties hereto in manner aforesaid, and the same 
jury that was respited yesterday, and upon motion leave is hereby 
granted defendant at the trial table to amend the Bill of Particulars 
accompanying his plea of set-off by substituting therein in item No. 
1 the date “1918” for “1919,” which is accordingly done; thereupon 
plaintiff files a plea of the general issue, and a plea of the statute 
of limitations to said amendment. After this cause is further heard, 
the jury is respited until tomorrow morning at 10 o’clock. 

Pleas to Amended Counter-Claim. 

Filed January 16, 1924. 

******* 

First Plea. 

Comes now the plaintiff and as a plea to the first item of the de¬ 
fendant’s counter-claim for $1,500 as amended, says that he did not 
promise in manner and form as alleged. 

Second Plea. 

And for a further plea to said item one of said counter-claim 
as amended, the plaintiff says that the defendant ought not have 
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or maintain his said counter-claim against the plaintiff, because he 
says that he, the said plainntiff, did not at any time within three 
years next before the tiling of the said counter-claims undertake 
or promise in manner and form as the defendant has alleged 

19 or in any other manner, and this the said plaintiff is ready 
to verify. 

Wherefore, he prays judgment if the defendant ought to have or 
maintain his aforesaid counter-claim against him. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

A tty’s for PlIJ. 

Supreme Court of the District of Columbia. 

Thursday, January 17th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

Come again the palties here to in manner aforesaid, and the 
same iurv that was respited vesterdav and after this cause is fur- 
ther heard and given to the jury in charge, they upon their oath 
say they find in favor of the plaintiff for the sum of Two thousand 
two hundred and seventy five dollars ($2,275.00); and further, on 
the defendants plea of set-off they find in favor of plaintiff. 

Friday, February 1st, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

The motion for a new trial filed herein coming on for hearing, 
it is ordered that said motion be, and it is hereby overruled, and 
judgment on verdict is ordered. 

20 Wherefore it is considered that plaintiff recover herein 
from defendant the sum of Two thousand two hundred sev¬ 
enty five dollars ($2,275.00) with interest thereon from this date, 
together with his costs of suit, to be taxed by the Clerk, and have 
execution therefor. 

From the foregoing judgment the defendant by his Attorneys in 
open Court, notes an appeal to the Court of Appeals, and the penalty 
of an undertaking to operate as a Supersedeas is hereby fixed in the 
sum of Two thousand eight hundred dollars, ($2,800.00). 

Memorandum. 

February 1, 1924.—Supersedeas undertaking, $2,800.00, ap¬ 
proved and filed. 
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Designation of Record. 

Filed February 19, 1924. 

****** * 

The Clerk, in making up the record on appeal in the above- 
entitled case, will please include the following: 

(1) Declaration filed November 4, 1922; 

(2) Pleas filed November 29, 1922; 

(3) Joinder in issue and replication filed December 12,1922; 

(4) Joinder in issue to replication filed December 22, 1922; 

(5) Notice of trial and note of issue filed April 18, 1923; 

(6) Amendment to defendant’s plea of set-off filed Januarv 16, 
1924; 

21 (7) Pleas of plaintiff filed January 16, 1924; 

(8) Verdicts filed January 17, 1924; 

(9) Judgments entered February 1, 1924; 

(10) Memorandum of the court sustaining plea of the Statute 
of Limitations; 

(11) Judgment of the court overuling demurrer to the plea of the 
Statute of Limitations; 

(12) Prayer for appeal in open court and allowance thereof from 
both judgments; 

(13) Memorandum of appeal bond; 

(14) Bill of exceptions; 

(15) Orders extending time to settle bill of exceptions and to 
file transcript of record on appeal; 

(16) Assignments of error; 

(17) This designation. 

W. GWYNN GARDINER, 
FRANK L. NEUBECK, 

Attorneys for Defendant. 

Memorandum. 

March 8, 1924.—Bill of Exceptions submitted. 

May 17, 1924.—Time to file transcript of record in Court of Ap¬ 
peals extended until and including the first day of July, 1924. 

22 Supreme Court of the District of Columbia. 

Wednesday, June 25, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken 
at the trial of this cause and heretofore submitted, now hereby orders 
the same of record nunc pro tunc. 
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23 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I. Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 22, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67115 at Law, wherein Harry 
B. Spear is Plaintiff and Henry R. Harriman is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of June, 1924. 

[Seal Supreme Court of the District of Columbia,] 

MORGAN H. BEACH, 

Cl PV If 

By W. E. WILLIAMS, 

AssC Clerk. 

EW. 


24 <fc 25 In the Supreme Court of the District of Columbia. 

At Law T . 

No. 67115. 

Harry B. Spear, Plaintiff, 
vs. 

Henry R. Harriman, Defendant. 

Bill of Exceptions. 

This cause came on at a hearing before Mr. Justice Siddons and 
a jury on the 7th, 8th, 10th, 14th, 15th, 16th, and 17th of January, 
A. I). 1924. the plaintiff being represented by Jo. V. Morgan, Esq., 
and the defendant being represented by Messrs. W. Gwynn Gardi¬ 
ner and Francis L. Neubeck; and thereupon the plaintiff, to main¬ 
tain the issues on his pail joined, offered the following evidence: 

And thereupon Harry B. Spear was called as a witness on behalf 
of the plaintiff, and after being first duly sworn was examined and 
testified in substance thus: 

I am the plaintiff. 1 have known Mr. Harriman, the defendant, 
about twenty years. First met him in Seattle. He was an attorney- 
at-law there. I was a naval architect and engineer. We had been 
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friends all my life; in fact, I courted my wife in his house. I have 
had very extensive business relations with him; all through our 
lives we have had business together. I came east during the war to 
see about some contracts with the West Coast Shipbuilding Com¬ 
pany of which I was president. That company got some contracts 
with the government. In our relations with the government, Mr. 
Calhoun and Mr. Ilarriman represented the West Coast Shipbuild¬ 
ing Company. I secured for them that representation. I was em¬ 
ployed in the year 1920 by the Southern Shipyard Corporation as 
chief engineer; that was just the concrete department. 

26 That was followed by a written contract. Thereupon plain¬ 
tiff introduced in evidence contract between plaintiff and 

the Southern Shipyard Corporation dated the 18th day of June, 1920, 
which provided that plaintiff should receive a commission of 15% 
<of the net profit derived by the Southern Shipyard Corporation from 
the construction of concrete ships and barges for the United States 
Government, and in addition a monthly salary of $300.00. 

27 Thereupon there was introduced in evidence an assignment 
of one-third of the interest of the plaintiff Spear in the said 

Shipyard Corporation—that is, one-third of all of the profits, if any, 
that should be received by Spear out of this contract; said assign¬ 
ment being to C. C. Calhoun and the defendant, Henry R. Harri- 
man. The contract or assignment is in the following words: 

“Washington, D. C., June 18, 1920. 

“Capt. C. C. Calhoun and 

Mr. Henry R. Harriman, 

Washington, D. C. 

“Dear Sir-: 

“For value received, I have assigned and hereby assign to your 
order a one-third interest in any commission or profit-sharing con¬ 
tract with the Southern Shipyard Corporation, a Virginia corpora¬ 
tion ; and agree upon request to issue a formal order or orders upon 
such company for payment hereof when and as they may accrue. 
This assignment of interest or division of profits does not include 
my salary for executive work. 

(Signed) HARRY B. SPEAR.” 

The letter was not signed that way originally. It was changed 
afterwards by putting “Capt. C. C. Calhoun” at the top in type¬ 
writing. This was done at Mr. Harriman’s request; Mr. Harriman 
asked me to do that. 

(In the spring of 1922 I made a demand upon the Southern Ship¬ 
yard Corporation for participation in the contract. That was the 
matter that was in dispute between me and the Shipyard Corpora¬ 
tion. I employed Col. Ashby Williams to look after my interests 
in the matter. He was associated with Mr. Foster at that time. Col. 
Williams filed an objection with the War Department. Before any 
objection was filed I had a conversation with Mr. Healv, an associate 
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of Mr. Harriman in connection with my claim against the Ship¬ 
building Corporation. Mr. Healy told me that he believed Mr. 
Harriman was not looking after my interests and also that 

28 the Southern Shipyard would not give me my just desserts 
in regard to the payment of this 15%, and I had better employ 

other counsel to look after my interests. I did not go to the War 
Department right away. First I went to Mr. Harriman before I 
ever went to other counsel and asked him in all fairness to a friend 
to settle this matter, and I did not say what I would do or anything 
else, and I spent possibly three hours in his office trying to make him 
see my position and that my position was right. He told me, “1 will 
give you your money if you will kick out Col. Williams. If you 
will put Col. Williams out of this case I will settle with you im¬ 
mediately and I will give you your full amount.” I said, “Will you 
sign a stipulation to that effec-?” and he said, “No, I will not have 
anything to do with you or give you any of your money until you 
get Col. Williams out of the case.” That was after they had re¬ 
ceived the award of $94,800—between that time and the time they 
actually got the check. By award I mean that Gen. Downey, an 
officer of the War Department, who had been through all the busi¬ 
ness on the constructive end, had settled the account and that was 
passed up to the financial department. The decision had been made 
by the War Department at that time to pay $94,800 to the Southern 
Shipyard Corporation. After I had seen Mr. Harriman I waited 
possibly a week or two and went to see Col. Williams.) 

After the award for $94,800 had been received, I employed Col. 
Williams and Mr. Foster to represent me and protect my rights in 
said funds. 

On June 29, 1922,1 went with my counsel, Col. Williams and Mr. 
Foster, to the War Department. I saw Mr. Harriman and Mr. 
Healy at the War Department that day. 

29 (Col. Dalton told Mr. Healy and Mr. Harriman that if 
they did not settle my claim and get a written agreement or 

personal agreement from me to them inside of half an hour, the War 
Department would wash its hands of the whole matter, and he did 
not know whether anybody would ever get their money.) 

We were told by Col. Dalton to go into a room and settle our differ¬ 
ences among ourselves. Col. Williams, Mr. Foster, Mr. Healy, 
Mr. Harriman and myself went into a room, and Mr. Healy said, 
“Harry, what will you settle for?” and I wrote down—I figured out 
for a while, and I wrote down $10,000 on a piece of white paper, and 
I showed it to Col. Williams, my attorney, and I asked if that was 
all right, and he shook his head that it was. 

I then passed it over to Mr. Healy, and Mr. Healy showed it to 
Mr. Harriman. and he said it was satisfactory, but he said before we 
settle on this, “I will have to call up the Shipyard.” He said he was 
the Shipyard attornev, and he couldn’t surrender the money with¬ 
out having a talk with them. In other words he didn’t want to rep¬ 
resent both of us at once. He said he had a third coming out of 
that, and he would surrender that one-third that he had coming to 
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him, so I really got the $10,000, that is, myself and associates who 
shared in that contract. He went into the next room and came back 
and said it w*as 0. K. He was out of the room about 15 minutes, 
came back and said it was satisfactory; he came back and put down 
06-2/3. Then Col. Williams suggested that we make an agreement 
or stipulation, and Mr. Healy wrote it out and signed his name and 
I signed mine, and showed it to Mr. Harriman and he O. K’d it. 
Mr. Harriman O. K’d it? Yes, sir. He did not O. K. it in v T riting; 
he just verbally O. K’d it in the presence of witnesses. 

30 (The agreement was not quite finished when we changed 
66 2/3. It was signed in the presence of Mr. Harriman and 

at his direction was signed by Mr. Healy and by myself.) 

Thereupon the the paper writing (exhibit 4) was offered in evi¬ 
dence, and is in letters and figures following, to-wit: 

Spear agrees to settle with S S Corpn [as]* on the basis that 
6,666 2/3 

$[10,000]* (to Spear) bears to 94800 or award rec’d from [Ship C]* 
Govt. Harriman to relinquish his [share]* claim to part of Spear 
contract [with to S S Cpn]*. 

(Signed) HEALY. 

(Signed) HARRY B. SPEAR. 

Before this paper was finally completed, they crossed out the 10 
and put 6666 2/3, and we signed our names to it. That was the 
only change made before signing, that I remember of. Mr. Harri¬ 
man said it was satisfactory to him, the change in the contract. 

(Q. Well, did he say anything about the reason for the change? 

(The Court: He has already told you. He has already testified 
to that. He said he represented the company and had a third 
coming. 

(Witness: He had a third coming.) 

After this contract was signed up, we were all satisfied and Mr. 
Harriman said to Col. Williams, “You have put blocks into this at 
the War Department and withdraw them.” The next I heard of it 
Mr. Harriman’s secretarv, Miss Feelev, came to mv home and left 
a check for $2,275 with Mrs. Spear in my absence, who received it 
at the house for me. On my return home I found a letter from the 
Southern Shipyard Corporation. The letter and check and 

31 envelope were at my home when I got there, which said letter 
is in words and figures as follows to-wit: 

“Mr. Harry B. Spear, “September 27, 1922. 

48 Prospect Parkway, 

Cradock, Virginia. 

“Dear Sir : 

“We enclose our cheek for $2,275 in full settlement for your 
share of the profits resulting from the construction of concrete barges 

[♦Words and figures enclosed in brackets erased in copy.] 
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for the War Department, and which is in accordance with our con¬ 
tract with you dated June the ISth, 1920. This $2,275 is 
one-third of the amount Messrs. Henry R. Harriman and Frank 
Hcaly agreed as a settlement for your share. The other two-thirds 
of your share, as ordered by you, will be paid as follows: 

‘‘Henry R. Harriman and C. C. Calhoun, one-third; Herbert H. 
Corey, one-third. 

“We have your signed tickets covering money advanced you ag¬ 
gregating $252.40, and you can send us your check for this amount. 
(Signed) SOUTHERN SHIPYARD CORP., 

Bv 0. A. BLOXOM, 

President 

Enclosed in the letter was the following receipt: 

‘‘Received of Southern Shipyard Corporation the sum of Twenty- 
two Hundred and Seventy-five Dollars in full settlement for my 
one-third interest in the commission and profit-sharing contract ex¬ 
ecuted June 18, 1920, between Southern Shipyard Corporation, a 
Virginia corporation, and Harry B. Spear; the other two-thirds of 
my interest in the above contract, as ordered by me, shall be paid 
by the Southern Shipyard Corporation to Henry R. Harriman and 
C. C. Calhoun, one-third, and Herbert H. Corey, one-third.” 

This receipt was on the stationery of the Southern Shipyard Cor¬ 
poration. I retained the receipt and got the check. My first 
thought was to cash the check, but I thought I might relinquish my 
rights by cashing it, and I either wrote or called up Col. Williams 
and told him that I had the check. I held it possibly thirty 
32 days before I cashed it. The check was thereupon offered in 
evidence, dated September 27, 1922, and was a check from 
the Southern Shipyard Corporation for $2,275, payable to the order 
of Harry B. Spear. On the margin of this check the following was 
written: 

‘‘This check is in full payment of the following item: In full 
settlement of one-third interest with reference to contract between 
Harry B. Spear and Southern Shipyard Corporation, dated June the 
18th, 1920, and all other claims whatsoever to date of this check. 
Other two-thirds of your share of above contract will be paid to 
Henry R. Harriman, C. C. Calhoun and Herbert H. Corey.” 

The check bore the endorsement of Harry B. Spear and was 
marked “Paid.” Thereupon there was offered in evidence a check 
of the Southern Shipyard Corporation, dated September 27, 1922, 
payable to Henry R. Harriman and C. C. Calhoun, said check being 
in the sum of $2,275, on the margin of which said check appeared 
the following: 

“One-third interest profit-sharing contract between Southern Ship¬ 
yard Corporation and Harry B. Spear, dated June 18, 1920, and in 
accordance with assignment of this one-third interest by Harry B. 



HENRY R. HARRIMAN VS. HARRY B. SPEAR. 


19 


Spear to Henry R. ITarriman and C. C. Calhoun, said assignment 
being dated June 18, 1920.'’ 

There was also delivered to me and included in this letter from 
the Southern Shipyard Corporation enclosing my check, the follow¬ 
ing receipt, signed by Henry R. Harriman and C. C. Calhoun, 
dated September 27, 1922: 

“Received of Southern Shipyard Corporation the sum of Twenty- 
two Hundred and Seventy-five Dollars in full settlement of the 
assignment to Henry R. Harriman and C. C. Calhoun of one-third 
interest in the commission and profit-sharing contract executed 
June 18, 1920, between the Southern Shipyard Corporation, a Vir¬ 
ginia corporation, and Harry B. Spear, said assignment dated June 
18, 1920, being hereto attached.” 

33 After I cashed the check from the Shipbuilding Corpora¬ 

tion, I made a demand on Mr. Harriman for the $2,275 that 
he and Mr. Calhoun got. Mr. Harriman told me that if I would get 
the attorneys out of the case he would pay me. 



Cross-examination: 

In my capacity as engineer in the construction of these barges, I \ 
was engaged at the shipyards at Newport News. The company’s 
auditor furnished me with a statement of the expenses incurred by 
the company on the construction of these barges from time to time, 
once a month, and they continued to do that throughout the perio 
of the construction of the barges. 

Q. And there was no controversy on your part, was there, about 
the correctness of them? A. I never checked them up, Mr. Gardi¬ 
ner. I was waiting until we finished. 

Q, Did you at any time advise any officer of the company that 
the account was not correct? A. I had no reason to do it. 

Q. My question is, did you? A. No, sir. 

(Q. Did you advise any attorney it wasn’t correct? A. Yes, sir. 

Q. When did you advise them? A. When I first found out Mr. 
Healy told me that they were trying not to pay me my full amount. 

I was told to-) 

I received the check from the Shipbuilding Corporation on Sep¬ 
tember 27, 1922. The conversation in the War Department testified 
to by me on direct examination, was in June 1922. Congress in the 
meantime had passed an emergency appropriation bill. 

34 (At the conference on June 29. 1922, I was claiming $14,- 

100 which 1 was entitled to. When we got into the room I 
thought rather than have a law-suit I would reduce it to $10,000. 
Mr. Harriman asked me what I would take. He said, “Harry,.what 
will you take?” and I figured I could afford to sacrifice three or four 
thousand dollars to get this money right away and T thought I 
would take less and that $10,000 was the least I could take. I was 
still getting $10,000, for Mr. Harriman was releasing his one-third 
and made it $10,000. 
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Q. Mr. Harriman was releasing his third to the corporation, 
wasn't he? A. Yes, I guess he was.) 

When Harriman returned to the room after his conversation with 
the Shipbuilding Company, he did not say that the corporation 
would not give a cent more than $6,000. He said that $10,000 
was O. K. 

(Healy didn't speak up and say that “I will be responsible for 
$6,666.” Nothing of that sort happened. Mr. Healy was on my 
side of the room and I was alongside of him. Mr. Harriman looked 
over his shoulder to O. K. the signature and what had been done. 
The memorandum was in Mr. Healy's handwriting. Mr. Healy was 
Mr. Harriman's partner and supposed to be representing the South¬ 
ern Shipyard Corporation.) 

The language at the conclusion of the agreement, “to S. S. Cor¬ 
poration'' was erased when I signed it; and when 1 testified a mo¬ 
ment ago that the only erasure on the paper when I signed it was 
the substitution of the $6,666 for the $10,000, I didn’t notice the 
other things. The paper was before me this morning when 
35 I testified, and 1 suppose I saw those erasures, but they didn’t 
mean anything to me in any shape or form until you brought 

it out. 

Q. Is it not true, or is it true or not, that after Mr. Harriman 
returned from his conversation with Bloxom, the Virginia Ship¬ 
building Corporation man, that he came back to the room, isn't 
that a fact? 

Q. That it was after his return, and his statement that $6,000 
only would be paid by the Shipbuilding Corporation, that you made 
that change? 

Mr. Morgan: I object to that. 

The Court: The same fault is in the question about the $6,000. 
You can ask him, of course, on cross-examination very freely as to 
what Mr. Harriman said when he returned, but again your question 
assumes that he said something. The objection is sustained. 

Mr. Gardiner: We note an exception. 

The $10,000 on this paper was changed to $6,666 then Mr. Har¬ 
riman returned to the room from his conversation with the Ship¬ 
building Corporation and stated it was O. K. and he had one-third 
interest in this, and he would relinquish that to me. 

(Q, You have told us when he left, he left with the understand¬ 
ing that $10,000 was the amount to be paid to you and he should 
assign his one-third interest to the Shipbuilding Corporation. I am 
stating my understanding of your testimony. A. No, sir. He said 
he would sign it, and he came back and said $10,000 was O. K., 
and in order to get it through he would relinquish his share and 
let it go.) 

The check of the Southern Shipyard Corporation dated Septem¬ 
ber 27, 1922, to my order for $2,275, with the marginal note 
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thereon, was not certified 'when I received it. I requested one of 
my associates to have it certified, and it was certified on Sep- 

36 tember 29, 1922, and when I had it certified I saw this writ¬ 
ing on it. The first communication that I had with the 

Shipbuilding Corporation after receipt of this check and after it was 
certified by the bank was my letter to them of October 30, 1922, 
which reads thus: 

“Gentlemen : 

“I am to-day depositing in the usual course for payment your 
check dated September 27, 1922, for the sum of $2,275. I do not 
accept this in full settlement of the amount due by you to me. 
Will you be good enough to notify me at once the exact amount paid 
by vou to Mr. Herbert M. Corev, as I have reason to believe that the 
sum paid him is not the same as was shown upon his receipt. 

Very truly yours, 

HARRY B. SPEAR.” 

I don’t think I had any communication with them after this 
letter. I turned this whole matter over to Col. Williams, my 
attorney, and he sent me this letter here to send to the Shipbuilding 
Corporation. He was looking after my interests, and I was doing 
exactly as he told me to do. When I received that check, I com¬ 
municated with my counsel, told him what the check was and what it 
contained. 

Q. Why, if it was your understanding, under this agreement, at 
the War Department, that Harriman was giving up to you, making 
you a present of one-third of his total fee, his and his associates’ 
total fee, you didn’t notify the Shipbuilding Company of that act 
when you knew the Shipbuilding Corporation had an assignment of 
that one-third? A. Because I was in the hands of my attorney, 
Col. Williams, and I acted on his advice. 

I was not concerned about the one-third the Shipbuilding Com¬ 
pany was paying out to these attorneys, because if the Shipyard did 
something that wasn’t right I could collect some place along 

37 the line. Mv attorney told me that. The only reason that 
I can give why I did not join C. C. Calhoun in the suit was 

that Col. Williams did not tell me to. 

Redirect examination: 

(The check of $2,275 which the plaintiff received was all that he 
got out of the $6,666.66. Thereupon the Court interrogated the 
plaintiff as follows: 

By the Court: 

Q. Mr. Spear, it may have been brought out by questions of 
counsel, but I don’t recall whether it was or not. Who prepared 
this contract between you and the Shipyard Corporation of June 18, 
1920? A. Mr. Harriman did. 
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Q. Who prepared that (indicating)? A. Mr. Harriman. 

Q. Speak up. A. Mr. Harriman prepared both of them. 

Q. Now, Capt. Calhoun’s name to this letter of June 18th seems 
to have been added at some other time? A. Yes, sir; afterwards. 

Q. Approximately, if you can tell us, when was it Capt. Calhoun’s 
name was added to that? A. Approximately three days, it might 
have been a week after that. 

Q. Can you tell us how it happened to be added? A. No, sir; I 
wasn’t there. 

Q. IIow soon after Mr. Harriman prepared this letter for your sig¬ 
nature was it that you signed it, actually signed it? The same 
day? A. I believe so, yes, sir. 

38 Q. The contract and the letter are both dated June 18th, 
1920. Do you know whether they were actually signed and 

executed by you on that day? A. I believe they were, yes, sir. 
You see that was put in by the typewriter afterwards, and put on all 
of them, so that we would all have a copy. 

Q. What was the occasion of adding Capt. Calhoun’s name to the 
letter, why was that done? A. He said, 1 think he said, they were 
partners at that time. At first he didn’t want Capt. Calhoun’s name 
there, for he hadn't done anything. 

Q. 1 don’t care for the conversation, but what I am getting at, I 
want to know if there was any reason assigned for the addition of 
Capt. Calhoun’s name, and I understood you to say Mr. Harriman 
said he and Capt. Calhoun were partners? A. Yes, sir. 

Q. And the letter or contract should be addressed to both? A. 
Yes. sir. 

Q. Now, how soon after you had signed this contract, after this 
letter, was it that Mr. Harriman, Mr. Calhoun, or either one of them 
began to represent the Shipyard Corporation, take the dates, June 
18th, 1920, if I recollect vour testimonv, that Mr. Harriman began 
to be retained or employed by the Shipyard Corporation? A. Not 
at that time. 

Q. Not at that time, June the 18tli, but did he subsequently? A. 
I don’t think he was employed until they saw there were going to 
be some conditions and possibly litigation with the War Department. 
That was a long time after that. 

39 Q. How did Mr. Harriman come to be engaged by the 
corporation then? A. Well, I introduced Mr. Harriman to 

the corporation, and I told them that he had previously won a case 
for the West Coast Shipbuilding Co. 

Q. Then you were the one that introduced Mr. Harriman to the 
corporation, and then you say they employed him to present this 
claim of theirs to the War Department? A. Yes, sir. 

Q,. And did he present their claim? A. Yes, sir, he and Mr. 
Healy. 

Q. Well, now can you give me any idea how long before this 
settlement with the War Department was effected was Mr. Harriman 
so employed by the Shipyards Company? A. You mean before he 
got the check or before he got the award from the Construction De¬ 
partment of the War Department? 
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Q. You have to have an award before you can get a check. A. 
We possibly may have worked three or four months; it might have 
been six months off and on. 

Q. Do you know of your own knowledge whether Mr. Harriman 
was working for the Shipyard Corporation on a salary, or on pay¬ 
ment for services as they were rendered, only for such sendees as 
were rendered, do you know anything about that—did Mr. Harriman 
tell you anything about that? A. I think between Mr. Harriman 
and Mr. Bloxom, they both indicated to me they had a contract, and 
just the details of it I am not quite clear on that. 

40 Q. Some contract though? A. Yes, sir. 

Q. Mr. Harriman was to render this service to the Ship¬ 
yard Corporation? A. Yes, sir, on some kind of contingency. 

Q. I don’t care anything about the details. I just want to know 
what the fact was about the matter. Now just when was it Mr. 
Harriman, if it was Mr. Harriman, first suggested that because of 
his professional relations with the corporation, he would do what 
I understood you to testify he did do, enter into this agreement? 
A. That was when we were in the War Department, when he came 
back from telephoning Newport News. 

Q. I understood you to say that you had demanded $10,000—first 
$14,000, or whatever it was? A. Yes, sir. 

Q. And you came down to $10,000? A. Yes, sir. 

Q. And it was then that Mr. Harriman or Mr. Healy, or whichever 
of the two or both of them, indicated that so far as thev were 
concerned that was the correct amount, but then Mr. Harriman 
spoke up and said he would have to get the agreement or consent 
of the Shipbuilding Corporation, is that correct? A. Yes, sir. 

Q. Then it was he left the room for the purpose, the announced 
purpose of communicating with the corporation? A. Yes, sir. 

Q. And you say he came back and informed those present, in¬ 
cluding yourself, that the Shipbuilding Corporation agreed to 

41 the payment of $10,000? A. Yes sir. 

Q. And it was that moment, was it, that he raised the ques¬ 
tion that as he represented this corporation, he could not accept the 
assignment? A. Yes, sir, something like that. 

Q. And this paper was prepared? A. Yes, sir. 

Q. If you had received $10,000—A. Then I would have had to 
give him a third of it. 

Q, You would have had to give Mr. Harriman a third? A. 
Yes, sir. 

Q. In accordance with this assignment of June 18th? A. Yes, 
sir. 

The witness was then handed plaintiff’s exhibit 8, dated September 
27, 1922, which is receipt from Henry R. Harriman and C. C. 
Calhoun for the sum of $2275, and he received this receipt when he 
received the check from the Southern Shipyard Corporation.) 

Thereupon there was read into the record a stipulation of counsel, 
which stipulation states thus: 
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“It is stipulated by agreement that there was an award made in 
this ease by the War Department on June 30, 1922, to the Southern 
Shipyard "Corporation for $94,845.61, and that on September 25, 
1922, the Government of the United States issued its check or war¬ 
rant, as they are called, made payable to the Southern Shipyard 
Corporation for the exact amount of the award, to wit, $94,845.61.” 

Counsel on both sides concede this statement to be the fact in the 
case. 

42 Thereupon Robert M. Foster was called as a witness by the 
plaintiff, and after being first duly sworn, testified in sub¬ 
stance thus: 

I am a lawyer and was associate counsel with Col. Ashby Williams, 
representing Spear in his claim against the Shipbuilding Corpora¬ 
tion. I was at the War Department and at the conference when 
there was present Mr. Harriman, Col. Williams, Mr. Foster, Mr. 
Healv, and Mr. Spear. 

(None of the Army officers said anything to me in the presence 
of Mr. Harriman or Mr. Healv in connection with the merits of the 
claim of Mr. Spear, only as to the difficulty between Mr. Spear and 
the Southern Shipyard Corporation as to the amount Mr. Spear was 
to receive. That was before several army officers. There was 
some argument between them and counsel for Mr. Spear. The army 
officer said it would be possible for us to reach an agreement. We 
went there first and then we would retire and argue some more, Mr. 
Spear, Mr. Harriman and Mr. Healv, and finally we returned to the 
officer’s room and he stated before he could make any final disposi¬ 
tion of the case that the Shipyard would have to make some arrange¬ 
ment with Mr. Spear. That was the effect of the occasion. I do not 
remember which officer it was. We had a conversation with a num¬ 
ber of officers down there. Whether it was Col. Dalton or Col. Ash- 
burn I wouldn’t recognize one or the other if I saw them now. 
After that the lawyers and Mr. Spear retired to the hall and had a 
conversation and finally announced that they were ready to try to 
reach some agreement. We then reported that to this Major, what¬ 
ever his name was, and he said he would arrange quarters for 

43 us, and he assigned us a vacant room in the building. Then 
he told us to proceed to get together and he retired and left 

us there. Then Mr. Harriman, Mr. Healy, Mr. Spear, Col. Williams 
and myself seated ourselves around this table and began a discussion 
as to the amount which Mr. Spear was entitled to under his contract 
with the Southern Shipyard. After some preliminary arguments 
and comments on both sides—I don’t remember the words—Mr. 
Spear was asked how much he was entitled to.) 

Mr. Spear was asked how much he was entitled to, and said he 
was claiming $14,000, but he was willing to make a concession for 
the purpose of a settlement, and he took a pencil and pen and made 
some calculations. Finally he said, “I am willing to state my 
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lowest price first.” lie wrote the amount rather than stated it, and 
it was $10,000, and he passed it to Mr. Healy. 

(I believe then the paper was passed over the table to Mr. Harri- 
man and myself who were seated on the opposite side of the table. 
There was only one figure on that sheet and that was $10,000, and 
then Mr. Healy and Mr. Harriman got up and left the immediate 
vicinity of the table and went out into a sort of hallway where there 
were a lot of file cases and held a conversation. They returned in a 
few minutes and said—I believe Mr. Healy made the remark— 
“Spear, that is satisfactory to us.” I think it was on that occasion 
Mr. Harriman remarked that he was being placed in a very embar¬ 
rassing position in view of his interest in Mr. Spear’s contract and 
said: “Every time I give to Mr. Spear I take from the Shipbuilding 
Company and give it to Mr. Spear, and I get one-third of it, and I am 
very reluctant of being put into the position of trading for both sides 
and trading at the Shipyard’s expense in my favor.”) 

44 Col. Williams says that he was only concerned in reach¬ 
ing an agreement, and it was about that stage that Mr. 

Harriman suggested he would get in touch with the Shipbuilding 
Corporation and see what they had to say about it. He went into 
another room and left our presence. He returned in a few moments 
and stated he had communicated by telephone with Mr. Bloxom 
and the settlement appeared to be satisfactory. I think it was after 
he came back that Mr. Healy stated he had better have the con¬ 
tract written up stipulating that. We stated that a contract was 
entirely unnecessary (all we cared for was an agreement to that 
effect). Healy said he better made out a contract, so he wrote 
with a pencil some memorandum on the agreement with the sum of 
$10,000 stated there. The question then arose as to Mr. Harriman’s 
interest in this, and Mr. Harriman said, “I don’t want it to appear 
that I am getting a third interest in that, and suppose we make it 
$6,666.” We said that was satisfactory, but provide further that 
Harriman had relinquished his rights in this Spear contract. That 
suggestion came from our side. 

Witness identified exhibit No. 4 as the paper representing the 
agreement prepared by the party at the conference, and when it was 
signed it was in the same condition that it is now. (That was writ¬ 
ten by Mr. Healy altogether, who acted as the scribe of the con¬ 
ference.) ' 

Q. Was anything said about carrying out this agreement by Mr. 
Harriman ? 

Mr. Gardiner: One moment. I object to that. What further 
was said? 

The Court: The objection will be overruled. 

Mr. Gardiner: Exception, your Honor. 

45 A. I don’t remember the exact words that were said. It 
was understood between us that the check would be retained 

and Mr. Spear would be paid directly out of funds that were re¬ 
ceived from the War Department. 

4—4186a 
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Q. By whom was he to be paid? A. By Mr. Ilarriman’s office. 

Mr. Gardiner: I am going to move to strike out his understand¬ 
ing. If he doesn't remember what was said, I submit that he must 
lirst be tested on his recollection. That is the reason 1 object to the 
form of the question. 

The Court: It is in the nature of a conclusion. If he can give 
the conversation, that is the best way. 1 understand he doesn’t 
attempt to give the precise words, and he is only attempting to give 
the substance of it. 

Mr. Gardiner: 1 want the substance of it before he gives the con¬ 
clusion. 

The Court: If he said that in the light of a conclusion, you 
are right about it, but if he said it expressing in substance what was 
said, that is another matter. 

The Court: It may be subject to your criticism if you view that 
as a conclusion formed in his mind, but it was an expression as to 
the substance of an arrangement made at that time. While the 
wording might be a little ambiguous, it would not be. 

Mr. Gardiner: If you- Honor will have that answer read, I think 
you will see my objection to it. 

Mr. Morgan: I will clear that up. 

Q. Mr. Foster, when you used that word, what did you mean 
by that? 

Mr. Gardiner: I object to that. 

The Court: You are asking what he meant to convey by 
that? 

46 Mr. Gardiner: I stand upon my objection. 

The Court: I will let him answer. Read the question. 

Mr. Gardiner: Exception. 

Q. What did you mean by “understanding?” A. I mean that 
was the effect of our conversation. 

Mr. Gardiner: I move to strike that out as being a conclusion. 

The Court: You may interrogate him a little further. 

Mr. Morgan: I was going to ask what was the substance of it. 

The Court: What we want, Mr. Witness, is the substance of what 
was said there on that occasion, not the impression or conclusion 
or the interference that may have been drawn or conveyed to 
your mind, but can you give the jury the substance of w T hat was 
said ? 

Mr. Gardiner: May I have a ruling on the objection made a 
moment ago? 

The Court: I will reserve the ruling, Mr. Gardiner. 

Mr. Gardiner: All right. 

A. I haven’t the slightest recollection as to the exact language 
used. Words were used to the effect that Mr. Spear would be paid 
out of the check received for the funds before the funds would 
be distributed, in view of the fear on the part of Mr. Spear after the 
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money came into the hands of the Shipyard that it would be dis¬ 
sipated, would not be able to be gotten hold of, and Mr. Spear 
undertook to insist that they pay him directly, and it was agreed that 
they would. 

47 The Court: Now you have completed your answer? 

A. Yes, sir. 

The Court: I overrule your objection. 

Mr. Gardiner: Now allow me an exception, and there is another 
objection that I want to urge, that there has been no statement 
made by the witness as to that conversation or any statement upon 
which he bases the conclusion. 

Mr. Harriman said he would not pay Spear’s counsel, but he 
would pay Mr. Spear direct. Healy and Harriman said they were 
authorized to collect the money from the Government and would 
pay it over. 

Cross-examination: 

There was something said at this meeting at the Department 
about Mr. Harriman assigning his interest to the Shipbuilding Cor¬ 
poration. That question was raised and there was quite a lot of 
discussion as to how he would relieve himself of the position that he 
was in of giving something to himself, and that question came up 
after the agreement had been reached as to the amount to be paid 
to Mr. Spear. After we had settled upon the $10,000. 

(That was what he suggested in referrence to the negotiations. 
Mr. Harriman had in fact alleged that was the reason why he would 
not preceed with the negotiations at all. There was no objection 
whatever on the part of Mr. Spear to signing the memorandum of 
agreement, which is plaintiff’s Exhibit 4, after it was drawn. 1 saw 
Mr. Healy when he read that agreement. (I believe that he 

48 had written a part of it. He started off with the original 
$10,000, and there was an interruption. The interruption 

was the insertion of the $94,800 that was inserted I believe for the 
sake of being definite. I think originally it stood $10,000 and 
stopped after he had gotten there, so it originally read “agrees to 
settle with S. S. Corporation on the basis of $10,000 after the award 
received from the Government.” That is where the question arose as 
to the disposition of Mr. Harriman’s third interest in it. The 
present purpose of Mr. Harriman’s relinquishing his fee was to 
enable him to negotiate with them. That was his straight purpose 
without appearing to be on both sides. The award had not been 
made—it was on the eve of being allowed at the final stage of allow¬ 
ance. My understanding was that all the compilations had been 
completed and (he auditors had finished all their work and it was in 
the hands of (he last auditor who was to submit it to some other 
officer for the final drafting of the award. That was the tentative 
amount which I understood had been computed as being due the 
company at that time. It is not correct that asking for a specific 
amount for Mr. Spear without regard to the amount obtained by the 
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Shipbuilding Corporation from the government. It was pretty well 
understood when the award was finally drafted that that would be 
the exaet amount of the award, and to avoid just the result that you 
have stated, we say “on the basis that this amount bears to $94,000, 
the award received from the Government,” and I knew that the 
appropriation was very close to lapsing. I think that brought it to 
the next day,) and the next day being June 30th, I knew the fiscal 
appropriation lapsed then. 

Q. Mr. Ilarriman said, didn’t he, “Gentlemen, this is nothing but 
a blackmail?” A. He was very strongly resentful. 

Q. Did he say this was blackmail? A. I don’t remember those 
exact words. 

49 Mr. Ilarriman said that he had a third interest in Mr. 
Spear’s contract, and he was acting with Mr. Ilealy as attorney 

for this company, and that every dollar he gave to Spear he got one- 
third of, and I know that every dollar that he increased the award 
from the government to the Shi]'building Corporation he put fifteen 
cents in Mr. Spear's pocket in the Spear contract. 

(By Mr. Gardiner:) 

Q. All right. Now, I will ask you, when the $10,000 figure was 
claimed and the conversation was had. if Mr. Harriman didn’t then 
leave the room with Mr. Healy, and Mr. Ilealv then came back, and 
thereafter Mr. Harriman came back and said, “Gentlemen, I have 
talked to Mr. Bloxom, and he says he will not give a cent over 
$6,000.” Did that not happen, and are not those the exact words of 
Mr. Harriman when he returned to that room? A. I don’t think he 
said anything of the kind. 

Q. Now I will ask you if Mr. Healy did not speak up, when Mr. 
Harriman returned, and said what I have quoted, “I will make up 
the difference of $666 and give it to him and settle the ease.” A. I 
don't remember Mr. Healy ever undertaking to pay anything out of 
his own pocket. 

Q. My question is if he didn’t use that language at the table at that 
time? A. I don’t remember that he did. 

Q. Do you remember that he did not? A. I think I should have 
remembered if he had said anything to that effect. I was interested 
in that conversation and was there to settle the controversv.) 

50 Thereupon Col. Ashby Williams was called as a witness 
for the plaintiff, and after being first duly sworn, testified in 

substance thus: 

I am a lawyer by profession, a member of the bar, and a resident 
of the District of Columbia. From looking at my records, I find that 
on the 20th day of April, 1922, Mr. Spear telephoned my office and 
asked me to come to Mr. Ilealv’s office. The office of Ilarriman and 

i/ 

Healy. I went over there and found Mr. Spear with Mr. Healy, in 
Mr. Healy’s office in the Evans Building, adjoining Mr. Ilarriman’s 
office. I sat down and Mr. Healy said that he and Mr. Harriman 
were representing the claim against the War Department for the 
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Southern Shipyard, and that Spear had a contract with the Southern 
Shipyard by which he was to get a certain percentage of the profits on 
the construction of these barges. Mr. Healy gave me a copy of the 
contract. Mr. Healy said that he had agreed with Spear that Spear 
ought to have a lawyer, and Mr. Spear and I went from his office to my 
office and he employed me to represent him (in collecting the amount 
due him under contract of June 18, 1922). I then took the matter 
up with the Southern Shipyard Corporation. I wrote to the Ship¬ 
yard Corporation on April 24, and not hearing from them, I went to 
Mr. Harriman’s office, and told him that I was representing Spear 
and I had written to the corporation, his client, and had received no 
answer and I was insisting that some definite arrangement be made 
as to how much Mr. Spear was to get before they got this payment 
from the War Department. Mr. Harriman called my attention to 
the fact that I had received some business through the office 

51 and was likely to receive some more, and I insisted something 
definite must be done in regard to Mr. Spear’s case. Mr. Har¬ 
riman said, here are his words: “Now get this straight. You are not 
going to call my hand.” I said, “Now, Mr. Harriman, get this thing 
straight, I am going to represent Harry Spear.” After that I heard 
nothing from Mr. Harriman. If I recollect exactly, 1 wrote another 
letter on June 9th to the Southern Shipyards and told them that I 
was insisting on some definite arrangement being made with Mr. 
Spear, and in reply I received a letter from the Southern Shipyard 
Corporation, dated June 12th, whereupon the plaintiff introduced in 
evidence the following letter from the Shipyard Corporation, which 
letter was addressed to Williams & Foster: 

“Your letter of June 9th, 1922, received regarding Mr. Spear’s in¬ 
terest in the contract for construction of concrete barges. 

“It was not our intention to ignore your letter of April 24th, 1922, 
but knowing that you and Mr. Harriman had business connections 
and Mr. Harriman was handling our claim against the War Depart¬ 
ment, we turned your letter of April 24th, 1922, over to him, leaving 
the basis of settlement entirelv with him. 

“I am writing Mr. Harriman to-day to see you, and I trust that the 
matter will be settled to our mutual satisfaction.” 

After having received a letter from the Southern Shipyards in 
which they said that Mr. Harriman had full authority to settle—Mr. 
Harriman had been claiming he wasn’t in position to do it, I took 
the matter up with him and he still insisted that I should call his 
hand. I wrote him another letter in which I pointed out the fact 
that the Shipyard Corporation had told me he had authority 

52 to settle, and I asked him if he did not want to settle, and 
under the circumstances would he please notify me so that I 

Could notify the corporation so that they could get somebody who 
could settle Spear’s interest, and I think I got from Mr. Harriman a 
telephone conversation about June 13th or 14th in which he said 
that if I insisted upon a settlement being made of Spear's interest, he 
would have to get out of it, and I still insisted that if he did get 
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out of it, the Southern Shipyard Corporation should know it and 
should get someone who could, for Mr. Spear’s interests had to be 
settled. Mr. Harriman would not settle.) 

After this I received a letter from the Shipbuilding Corporation 
saying that Harriman had full authority. I wrote Harriman a letter 
and I saw him, and not receiving any satisfaction I filed with the 
War Department on June the 17th a petition setting up the facts in 
the case and urging that Mr. Spear had an interest in this contract to 
build these boats, and asked the Secretary of War to determine the 
rights of the parties, or hold the money until the matter could be 
determined somewhere else. 

(After that I went down to see Major Van Vleck. I had filed this 
paper with the executive officer of the Assistant Secretary of War, and 
he transmitted it down to the Waterway Section where Major Van 
Yleek was. He was the officer who was really making up the ad¬ 
justment of the claim of the Southern Shipyards and I took it up with 
him, and as I was talking Mr. Healy came in and I told him I had 
filed this with the Secretary’s office and that Major Van Vleck, about 
the 20th of June, as I recollect it, told me and Mr. Healv that it 
was the policy of the War Department to take care of people who 
had done work for it, and that he and I must get together on this 
contract or the money would not be paid. I relied upon that, but 
about the 25th or 26th of June, just a few days before the expiration 

of the fiscal year, I got word from the Legal Section in the 
53 Waterwavs Branch—I don’t know how to subdivide them— 

t j 

that they were going to pay this check notwithstanding my 
petition and representations, so I hastily prepared, after examining 
the authorities, another paper which you have amongst the papers 
there dated June 20th, the notice to the Secretary of War that Spear 
had an interest in this contract, and we set up in that the amount of 
his interest, and we showed the Secretary of War the amount of profit 
made by the Southern Shipyard. That paper was prepared and I 
telephoned Mr. Spear to come up at once. He came up and got here 
on the morning of the 29th, the same day the paper is dated. Mr. 
Spear. Mr. Foster and I went down to tbe War Department, down 
in the Munitions Building, and if I am not mistaken, Mr. Healv 
overtook me as T was going up the steps and took me aside and wanted 
to know what I was doing. I told him. We went on up the steps, 
and if I recollect correctly. I went to Col. Dalton’s office, who seemed 
to have been the highest ranking officer under General Downing 
in the Waterway Section. T went over this paper with Col. Dalton, 
T am quite sure. Then I filed a copy of it with the captain who was 
in the legal section of the Waterwavs Branch. I feel quite certain 
that I did, but whether T did I don’t know, but T filed it with some¬ 
body.) T have been practicing law ten years and was a member of 
the Board of Contract Adjustment for one year after the Armistice, 
and in my opinion the petition was absolutely well founded in law. 
Mr. Healv was in and out and T was talking to Col. Dalton, and T 
think Mr. Snear had gone in to see Gen. Downing, if I recollect 
correctly, and Mr. Ilealy came in and said "Come out here a minute 
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I want to see you/’ and he had gotten hold of Spear and said “Let’s 
talk this over.” Mr. Spear knew Col. Asburn, and he went to his 
office, and Mr. Spear, Ilealy and 1 sat down at his desk. I told 
Mr. Healy that the thing I could not understand was why they would 
not agree upon any amount, Mr. Ilealy was insisting that they ex¬ 
pected to do the right thing by Spear and I insisted that if 

54 they did want to do (the right thing, that was the time to do 
it, for the amount that was to l>e paid had already been fixed 

with the exception of the final touch. In a few minutes’ time Mr. 
Ilarriman came out in the hall and there was Ilarriman, Foster, 
Spear, Ilealy and myself.) Col. Dalton came out and said, “Now 
you gentlemen will have to get together and I will find you an 
office.” (He took us down to the fourth or fifth wing down to Major 
Van Vleck’s office, and I think in the room adjoining Major Van 
Vleek. We sat down at the table. I was here and Mr. Spear next 
to me, and Mr. Healy on the other side of Spear, and on the other 
side of the table was Mr. Harriman and Mr. Foster. There was a 
little discussion as to what Spear was entitled to. There was a dis¬ 
cussion as to Spear’s profits and the amount that Spear should re¬ 
ceive. I can’t recall the exact words.) 

We went to an office in the War Department building assigned to 
us. I wouldn’t undertake to repeat to you any of the words used by 
anybody there, though I am certain what was agreed upon and what 
was done. Mr. Spear said the amount coming to him was something 
over $14,000. The profits were $104,000. Mr. Healy asked him 
what he would take, and he picked up a pencil and wrote down 
$10,000. And shoved it over to me. I had already told Mr. Healy 
that I thought I could get Spear to accept the lump sum of $10,000, 
so I said to Spear all right. He then passed it over to Healy 

55 Whether Healy passed it over to Harriman, I am not certain 
Mr. Healy and Mr. Harriman stepped just outside the door of 

the room and had a limited conversation for about five minutes. 
Both returned and said it was satisfactory. Then I made the sug* 
gestion that no contract was necessary because we were all lawyers 
and understood it. Mr. Healy said, “No, I will make a memorandum 
of it,” Mr. Healy then took the tablet and a piece of paper and a 
pencil and began to make a memorandum. After he had stated 
this memorandum, just how far he did go, of course I don’t know, I 
said to Mr. Harriman, “Now, Mr. Harriman, you are getting one- 
third of this,” and he said “Yes.” Mr. Harriman then said, “Now, 
I don’t want to be put in a position of settling this matter and having 
it to appear that I am getting money out of my client for my own 
benefit ” I said, “Mr. Harriman, I am interested alone in Mr. 
Spear ” 

(“I am here to get what is coming to me. It makes no difference 
to me what you do with your third. 1 am not interested in that. 
You can do anything you want with that, Mr. Harriman.”) 

Mr. Harriman said, “I am going to call up Mr. Bloxom at the 
Southern Shipyard.” He excused himself and the writing of the 
memorandum was suspended. He went out and stayed about fifteen 
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minutes and came back and said in effect: “You had better make 
the memorandum to show that I have released my third interest; 
instead of showing the $10,000 with the distribution of the one- 
third to me, let it show $6,666 with my release.” Mr. Ilealy com¬ 
pleted the memorandum. 

56 (As he was doing that, several matters were brought up 
of more or less minor consideration, and I remember distinctly 

that it was pointed out again that Mr. Spear was to get this, and 
as the result of that Mr. Ilealv interlined the memorandum as I 
recollect it, “to Spear,” on the memorandum here, which is Exhibit 
No. 4. It was signed by Mr. Ilealy and written by him entirely and 
signed by Spear and read over to me by Spear, and I am quite sure 
it was read over to the assembled conference. Mr. Harriman was 
sitting across the table. That piece of paper, after it was signed by 
both parties, I put jn my pocket, and I kept it until I gave it to Mr. 
Morgan and no changes were made in it by me.) 

The paper as it now reads is exactly the same paper as it was com¬ 
pleted and signed at the War Department. 

(I asked Mr. Healy if they had the proper power of attorney 
which would authorize them to receive the check and cash it and pay 
the money over to Mr. Spear, and I was fully assured by both these 
gentlemen that that would be done. One of our reasons for filing 
the paper with the Secretary of War, as shown by both of these 
papers, was that I had information that the Southern Shipyards was 
heavily in debt and Mr. Spear was fearful he would not get his 
money from the Southern Shipyards. They said they would pay 
the money as soon as the check was collected, pay this amount to 
Spear.) 

Mr. Harriman was verv sore towards me for I had forced his hand, 

* 

and I think some remark was made about not paying it to counsel 
but to Mr. Spear, which was entirely agreeable to me. Mr. Harri¬ 
man then said, “Now you know where the pegs have been put, and 
you go and pull them out.” 

57 (He meant that I knew how the check had been stopped 
and I knew how to start it again. I went immediately with 

Mr. Healy to the legal officer of whom I spoke a while ago and we 
withdrew some paper. I have forgotten whether it was one of June 
17th or June 29th. Anyway we made it satisfactory to him and 
there was no further objection in the War Department to releasing 
this check. Unfortunately, however, they were not able next day 
to get the check until an hour after the Treasury had closed the 
vaults and we had to get an act of Congress which I helped to get 
through. On September 24th, if I am not mistaken, I learned that 
the check had been paid. I had kept in very close touch with the 
matter after Congress had passed the act and the president had 
signed it, and it had been transferred from the War Department to 
the Treasury Department. I found where it was and just when 
they were going to deliver it and I wrote Mr. Healy just a day or so 
before the check was to be delivered, and told them the check would 
probably be delivered to them to-morrow or next day. I didn’t hear 
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anything from them. About a week after this payment was made 
I got a letter from Mr. Healy.) 


58 Thereupon there was identified and offered in evidence a 

letter dated September 29, 1922, which was objected to, but 
the objection was overruled and exception allowed. The grounds of 
the objection being stated thus: 


1st. Upon the ground that it tends perhaps to prejudice the jury. 

2nd. It is a letter between counsel for the plaintiff in this case 
and one Healy, who according to the testimony already given was 
shown to be prejudiced against the defendant in this case. I refer 
especially to the testimony of the plaintiff, and 

3rd. Because it directly has no bearing upon the issues in this case. 
It was issued, mailed, signed and dated after the delivery of the 
check, and the matter in controversy being whether or not there was 
an assignment to this man. 

The objection being overruled, the letter was offered in evidence 
and reads thus: 


“Col. Ashbv Williams, 
Southern Building, 
Washington, D. C. 


Sept. 29, 1922. 


Dear Sir : 


“Your letter of September 21 was called to my attention this 
morning. 

“I beg to advise that during my absence from the office the govern¬ 
ment warrant was delivered and set by our office direct to the South¬ 
ern Shipyard Corporation, with request that they make settlement 
with Spear direct which I understand they have done. 

Very truly vours, 

FRANK HEALY.” 


59 (When I received this letter I first communicated with Mr. 

Spear. I met him at Richmond and we discussed it, and after 
that I did communicate with Mr. Harriman. 


Thereupon the witness identified a letter written by him to Messrs. 
Harriman and Healy as follows: ) 

“Williams and Foster, 


Washington, D. C. 

“October 3, 1922. 


“Messrs. Harriman and Healy, 

“Evans Building, 

“Washington, D. C. 

“Dear Sirs: 

“I am in receipt of a letter dated September 29th, 1922, from Mr. 
Healy in regard to the matter of Mr. Spear and the Southern Ship¬ 
yards Corporation. 

5—4186a 
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“On or about the 29th day of June, 1922, while the claim of the 
Southern Shipyards Corporation for additional amounts on account 
of the construction of certain concrete barges was pending in the 
j War Department, the claim and right of Air. Harry B. Spear to 
fifteen per cent of the net profits on the construction of these con- 
I crete barges was under discussion between you and me. At that 
' time you entered into a definite agreement with Mr. Spear in my 
I presence and in the presence of Air. Foster to the effect that out of 
the checks coming from the War Department to the Southern Ship¬ 
yards Corporation, you would pay Air. Spear $6,666.66 net. This 
definite agreement was entered into after the lump sum of $10,000 
had been agreed upon to be paid under the Spear contract of June 
18, 1920, and Air. Harriman had said that because of his one-third 
interest in the Spear contract he could not recommend the $10,000 
settlement to the Southern Shipyards Corporation. Thereupon Air. 
Harriman said that he would assign his one-third interest to the 
Southern Shipyards Corporation so that he could recommend the 
settlement to Air. Spear. Air. Harriman went to the telephone and 
came back and said that he had called up the Southern Shipyards 
Corporation and had assigned his one-third interest to them; and 
thereupon the Harriman one-third interest in the Spear contract 
was immediately deducted and paid to the Southern Shippyards 
Corporation and a definite agreement that Air. Spear was to receive 
the remaining two-thirds of the $10,000, namely $6,666.66, was 
entered into between you and Air. Spear as aforesaid. 

60 “This definite agreement was further entered into under the 

distinct understanding that you had the power and were 
going to collect the check for the Southern Shipyard Corporation 
and pay the above mentioned sum to Air. Spear. 

“I relied entirely upon your word to do that, assuming that you 
would live up to your agreement as members of the bar in respect to 
a matter about which there, was then and is now no doubt. 

“In Mr. Healv’s letter of the 29th of September, he advises me 
that this agreement has not been carried out, but on the contrary 
the Southern Shipyards Corporation check has been forwarded to 
that company without the amount due Air. Spear under the agree¬ 
ment aforesaid having been deducted or paid to him. I am further 
informed, also, by Air. Spear, that Air. Harriman is now claiming 
that he is entitled to receive one-third of the $6,666.66 agreed upon 
to be paid to Air. Spear. 

“I will ask you, as Members of the Bar of the District of Columbia, 
to let me know by twelve o’clock noon on the fifth of October, 1922, 
whether you intend to abide by your agreement made on or about 
the 29th of June, 1922, in the manner above set out, or whether it is 
your intention to abrogate the said agreement. In the absence of 
notice to the contrary, I will assume that you do not intend to abide 
bv the agreement, but intend to abrogate it.” 

\ , ' ASHBY AAHLLIAMS ” 

I made further demands upon Air. Harriman and did not receive 
the money. 
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(I received the following letter from Mr. Harriman in reply to one 
which I wrote to Harriman and Healv: 


“Evans Building, 
“Washington, D. C. 


“Col. Ashby Williams, 
“Southern Building, 
“Washington, D. C. 


“October 5, 1922. 


“Dear Sir : 

“On my return this morning from New York, I find your letter 
of October 3 relative to the H. B. Spear matter. I wish to advise that 
the situation as you outline it in this letter is not in accord with my 
understanding or conception of it. 

“In this regard you will recollect that our dealings in the settle¬ 
ment with Mr. Spear were made with him direct, and not with you. 
Much to my regret, I am constrained to say at this time that vour 
attitude and actions in relation to this case were so at variance with 
what we believe to be the ordinary courtesies and amenities which 
should exist between attorneys that we do not feel at liberty to 
further discuss this matter with you, although we are at all times 
ready to meet and discuss the matter with Mr. Spear, or any 
61 disinterested party. Needless to say, we are always pre¬ 
pared and intend to stand behind any contract, stipulation 
or agreement we enter into. 

“Mr. Ilealv asks me to say that my letter in answer to yours may 
constitute a reply to the one written him. 

“Very trulv vours, 

“HENRY R. HARRIMAN.” 


(I answered the letter of October 25th. Thereupon plaintiff in¬ 
troduced in evidence the following letter: 


“Law Offices of 
“Williams and Foster, 

“Southern Building, 

“Washington, D. C. 

“October 25, 1922. 

“Messrs. Frank Healv and 

*/ 

“Henry R. Harriman, 

“Evans Building, 

“Washington, D. C. 

“Dear Sirs: 

“Mr. Harry B. Spear of Norfolk, Virginia, was here to-day and 
informed me that he had again called upon you to perform vour 
agreement with him as of the twentv-nineth of June, 1922. He in- 
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forms me that you have declined and failed to pay the money, in 
accordance with your agreement, and he instructs me to immediately 
bring suit against you. 

“I am writing to say that suit will be brought unless you care to 
settle and pay the money before noon Friday, October 27, 1922. 
“Very truly yours, 

ASHBY WILLIAMS.” 

(In my capacity as attorney for Mr. Spear I did not receive the 
monev which I claim from Mr. Harriman.) 

4 / ' 

Cross-examination: 

(At this conference I asked the attorneys on the other side whether 
they had power of attorney to cash a check. I do not know as a 
former officer of that department that a power of attorney could not 
be obtained until after a voucher was issued. I have myself cashed 
checks from powers of attorney. It is their policy to make 

62 them payable to the claimant, but you can secure a power of 
attorney which, filed with the Treasury Department, or with 

the bank, after you have received a check, will enable the attendants 
to cash it. 1 have done it.) 

The relinquishment of the one-third interest of Harriman in the 
Spear contract was made after the agreement had been reached that 
the amount to be paid to Spear was $10,000. 

Q. Was there anything said about his relinquishing back to the 
Shipbuilding Corporation? A. Well, in my letter there I spoke of 
his assigning it to them and my recollection was fresher then than it 
is now, and there must have been something said to suggest to me 
that that was the legal category in which he placed it. The memo¬ 
randum was completed at pretty nearly the last stage of the confer¬ 
ence at the War Department, and then we adjourned, and it was read 
over to the assembled conference, read aloud. I never heard of Mr. 
Calhoun's name in this matter until Mr. Spear showed me the receipt 
from Calhoun and Harriman which was at my conference in Rich¬ 
mond with Mr. Spear after he had received his check from the Ship¬ 
building Corporation. It was a few days after the receipt of this 
check. 

(The assignment from Spear to Harriman was not prepared by 
me but a long time before I got into the case. I had nothing to do 
with it. That was in 1920, and I got into the case in 1922.) 

Thereupon Harry B. Spear was recalled for further cross-examina¬ 
tion. Witness testified that he had a copy of the assignment given 
him by Mr. Harriman, and it did not have the names of Harriman 
and Calhoun on it when witness first got it. 

63 (Thereupon Harry B. Spear was recalled for cross-exami¬ 
nation, and being examined by counsel for the defendant, 

testified as follows: 
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“I have a copy of the assignment to Messrs. Harriman and Healy 
which 1 obtained from Mr. Harriman when I signed it. When I 
first got it it did not have the names of Calhoun and Harriman 
on it.” 


Redirect examination: 

I did not have anything to do with Mr. Calhoun about this case. 

I never spoke a word to Mr. Calhoun in regard to this case. He 
didn’t have anything to do with it. I never wrote him a letter, 
didn’t come in contact with him in this particular case.) 

Thereupon defendant, through his counsel, moved for a directed 
verdict upon the following grounds: 

1st. There is no consideration proven for the assignment, and if 
there be no consideration of course the contract is void. 

2nd. The plaintiff must plead and prove a consideration, and there 
has been no pleading here and no proof of the consideration. 

3rd. The suit is on the common counts and recovery cannot be 
had in this case on the common counts. The contract must be 
pleaded. 

4th. On the 27th of September, 1922, the plaintiff had full knowl¬ 
edge of the facts and of the distribution of the funds, and that 
Harriman and Calhoun would be paid one-third of the $6,666.66. 
In other words, there was on that date an account stated and sub¬ 
mitted to Spear. I am referring to the check itself, and two days 
thereafter he endorsed it, and agreed to this account stated by 
64 presenting this check to the bank and having it certified, 
which removed the fund under the law from the control of 
the Shipbuilding Corporation, the holder of the fund, and made the 
bank the holder of the funds as the agent of Spear, and thirty 
days thereafter, on October 30, 1922, he cashed the check and re¬ 
ceived the money thereon. That by this first act and by the second 
act and by both of them he accepted the settlement and he could 
not thereafter repudiate it except for fraud. 

5th. That recovery can only be had in this case from the Ship¬ 
building Corporation, if there be a recovery. 

Thereupon after argument the Court overruled.said motion made 
on behalf of the defendant, to which action of the Court defendant • 
then and there duly excepted. 

Thereupon Henry R. Harriman, the defendant, after being first 
duly sworn, testified in substance thus: 

I am a lawyer by profession, having practiced law twenty-two 
years. I have a joint office arrangement with Capt. C. C. Calhoun, 
but I am not a partner and have no business association with him ex¬ 
cept an office arrangement. I am engaged in departmental practice 
almost exclusively. 

(I have known Mr. Spear since 1902, and with the exception 
of a few intermittent years—two or three years—I had been in very 
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close contact with him. He courted his wife in my house. Mr. 
Spear's wife's parents were friends and intimates of ours and so the 
intimacy and friendship had its origin there. From some time in 
May, 1918, until this dispute came up we kept in close constant 
touch. From the time he arrived here in May we saw each other 
every few days. We had a number of matters that brought 

65 us together and from September of that year when there 
were things to be done in their behalf until December at 

least we saw each other practically every day, and for a few whole 
days at a time I was at his office working with him.) 

Thereupon as a result of the line of interrogation by defendant’s 
counsel, the court interrupted counsel to inquire as to the purpose 
of the examination. Thereupon defendant’s counsel announced 
that he proposed to show that the defendant did render sendees to the 
plaintiff, and that as a result of those services he earned a one-third 
of the fee as stated in the assignment. Thereupon the Court an¬ 
nounced that the validity of the assignment is not challenged, and 
plaintiff’s counsel announced that it was not challenged in the 
slightest. Prior to the signing of the contract between Spear and 
the Shipbuilding Corporation, there were a series of conferences; 
Mr. Spear, Mr. Bloxom, Mr. Gray, a director and treasurer I think 
of that company, Capt. Calhoun, had a final conference lasting 
pretty well through the day on the 18th of June, which was the date 
of the signing of this contract. There were a number of confer¬ 
ences leading up to that. (We acting as Mr. Spear’s attorneys to 
persuade the company to enter into an arrangement of that sort.) 
When the assignment of the one-third interest in the profits of the 
Spear contract was signed by Spear, it had the name of C. C. Calhoun 
in it as well as mine. At that time I had no professional connec¬ 
tion of any kind with the Shipbuilding Corporation. It was 15 or 
16 months after Spear signed the contract with the Shipbuilding 
Corporation that I became connected with the Shipbuilding Com¬ 
pany as an attorney. The boats had then been completed and de¬ 
livered to the government, and following a long effort by Mr. 

66 Bloxom to make a settlement with the government, in which 
effort Capt. Calhoun and I advised him freely, being partners 

with Mr. Spear, the time came when the government showed its 
position and refused to do anything, and Mr. Bloxom asked me if I 
would proceed in a professional way for the company and prepare a 
case, a departmental case, and claim for the Shipyard Corporation; 
and I am indebted to some extent to Mr. Spear for bringing us 
together for that purpose. At that time there was somewhere 
around $54,000 net loss to the Shipbuilding Corporation on this 
contract. 

Mr. Morgan: I object to Mr. Harriinan testifying anything about 
the net loss or anything. If the arrangement as we state, was not 
made in the War Department on June 29th, then Mr. Ilarriman’s 
assignment is still in force. 

The Court: I don’t understand the object of this testimony, what 
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claims may have been discussed between Mr. Ilarriman, and the 
Shipbuilding Corporation, or what the discussions were as to the 
claims. There is evidence here tending to show that whatever the 
claim was, there was a certain amount allowed and finally paid. 

Mr. Gardiner: I offer the testimony to show that at that time, and 
at all times, that it was an established fact within the knowledge of 
Mr. Spear and everybody else that the Shipbuilding Corporation was 
actually $52,000 behind, and it was necessary for them to get from 
the Government $52,000 to make them whole. 

The Court: Where is the relevancy of that ? 

Mr. Gardiner: The relevancy is to show that if there was any 
claim made at that time, or any assignment that it was with the 
knowledge of the fact that the total amount, to-wit, $6,000 

67 was the correct amount, and known to be correct and any 
assignment given was without consideration. I have stated 

my position on that before, and I want the record straight so we will 
have our exception. 

Mr. Morgan; You mean the $6,000? 

Mr. Gardiner: Yes, $6,000. 

The Court: Let me see if I understand you. You want to show 
the claim of the Shipbuilding Company figured out to be $52,000? 
Mr. Gardiner: $52,000. 

The Court: That was the claim? 

Mr. Gardiner: That was the amount of the actual loss without 
making any allowance for the extras allowed by the Government. 
In other words, on the original contract the Shipbuilding Company 
lost $52,000 and were $52,000 in the hole. 

The Court: Suppose so, what then? 

Mr. Gardiner: And that when the officers of the Government were 
willing to allow them only $52,000 and no more, or whatever it 
was—it wasn’t below $50,000—and they came in with the knowl¬ 
edge of Spear and presented claims to the Government, with the 
knowledge of Spear that was the actual amount due them to make 
them whole. Now, then, it comes back to the question which I 
presented yesterday to your Honor, and which your Honor ruled 
upon, and I don’t want to re-state those things before the jury. 

The Court: It is fresh in mv mind. 

t/ 

Mr. Gardiner: It is fresh in vour Honor’s mind. Let me state 

t/ 

this to the Court. I do not want to state it in the presence of the 
jury. (Counsel then continues statement out of the hearing of the 
jury.) I propose to show that Spear knew and that the counsel 
knew, and the Shipbuilding Corporation knew when the 

68 claim was presented to the Department there was an actual loss 
on the contract to the Shipbuilding Corporation of $52,000, 

and that there was a difference over and above that of extras and 
expenses which the Government would not allow. I proposed to 
show that Spear knew that, and he made a demand to pay him an 
arbitrary amount without regard to the amount he was entitled to 
under his contract, and if that be shown, T want to submit to your 
Honor first as a principle of law that if this man assigned, it was 
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done without consideration, and it may arise on a question of fact 
for the jury to determine whether or not this assignment was made 
without consideration. I think it is a question of law, but I want 
to offer it in both aspects. 

The Court: I shall sustain the objection. 

Mr Gardiner: Will your Honor allow me an exception? 

The Court: Yes. The question, as the Court sees it for settlement 
by the jury, is whether or not there was a consideration. It is an 
evidential matter for consideration in the testimony of the plaintiff 
here whether or not there was a consideration for the relinquishment 
or alleged relinquishment by Mr. Harriman as testified to here, and 
that is all, and I shall sustain the objection. 

Mr. Gardiner: And allow me an exception, and now may I prove 
there was no relinquishment. 

The Court: You have a perfect right to contradict or controvert the 
testimony the plaintiff has put in on the question of this alleged re¬ 
linquishment as a matter of fact; if I understand the defense here, 
it is there was no relinquishment at all, on the contrary insisted, and 
this controversy arises over the successful insistence that he 

69 was entitled to one-third interest and got it, and that is the 
controversy. I do not know what your testimony will reveal 

on the subject as to what actually occurred at the War Department 
on that day. Either what occurred there is true as the plaintiff has 
testified and undertakes to s"how it was, or your testimony as you will 
say it was, that is for the jury to pass upon. 

I was present on June 29, 1922, at the War Department, on the 
date that Col. Williams, Mr. Foster, Mr. Healv and Mr. Spear were 
there. When T reached my office, I found there was a memorandum 
that Col. Williams and Mr. Spear were going to appear before the 
Quartermaster General, and to come over to the War Department, and 
I proceeded to the Department. I went directly to Gen. Downey’s 
office, he being the Chief of the Transportation Service, and I found 
Mr. Healv standing in conversation with Mr. Foster. Mr. Healv 
introduced Mr. Foster to me as Col. Williams’ new partner. I had 
not met him before that. I inquired as to what was going on, and 
they told me that Col. Williams and Mr. Spear were in there talking 
to Gen. Downey, and that Mr. Spear was demanding $14,000; and 
that if we did not agree to that, they would occupy the time of Gen. 
Downey and other officers handling the papers and retard those 
papers so the appropriation, lapsing the next day, would not be 
available, and this claim and case would fall to the ground and the 
money would revert to the Treasury; and further that Mr. Spear was 
going to testify that there was fraud in this claim and thereby hold 
it up, and we had to agree to $14,000 or else we had no recovery as 
to the appropriation. I turned to Mr. Foster and I said, “Ts this 
true?” and he nodded his head, and I said. “Gentlemen, this is black¬ 
mail.” And I started at once for the office of Maj. Van Vleck 

70 who had been the settlement officer of the government and 
was followed by Mr. Spear, Col. Williams, Mr. Foster and 

Mr. Healy, and there we grouped around this table. I said I under- 
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stood from Mr. Ilealy and Mr. Foster that they were taking that 
position and making that threat. I said, “I am a party at interest 
with Mr. Spear in this contract, and I represent the company, and 
Col. Williams and Mr. Spear are demanding that I act as arbitrator 
between Mr. Spear and the company;” and I said 1 would not act 
as arbitrator nor could he force Mr. Calhoun and myself to give up 
a well-earned fee. I restated my position and used the word “black¬ 
mail” and stronger language than should go in this record. 

Mr. Healy took me aside in the hall for a few moments, and when 
I returned I stated that I might possibly relieve my position of 
embarrassment of being on both sides of this matter, if I could get 
the Southern Shipyard Corporation to accept an assignment of my 
interest so there would be only two parties, Mr. Spear and the South¬ 
ern Shipyard Corporation, (and I, Harriman, out of it); and later 
the Southern Shipyard Corporation could pay me one-third of what 
they found to be due Spear (so I could step out of that picture), I 
asked those present if they thought that such an assignment would 
in any — relieve my position; 

(and we discussed that and also discussed whether it was possible to 
make an assignment within that time with 24 hours to go, and I 
stated that I felt I might feel a little easier if I would simply look 
to the Shipyard Company to deal direct, and have them figure out 
one-third and pay me back. In other words, X was the consideration 
of that assignment, X being the amount which they might agree 
upon. Then they asked me if I had any objction—Mr. Spear then 
stated for the purpose of shortening it up, that he would take $10,000 
flat, the sum of $10,000.) 

71 Mr. Spear then stated that he would take $10,000 flat. I 
was asked by Col. Williams if I had any objection to com¬ 
municating with Mr. Bloxom and telling him Mr. Spear would settle 
for $10,000. I told him I had no objection and I would endeavor to 
get Mr. Bloxom by telephone and submit the proposal and return his 
answer to the room. I went in Maj. Van Vleek’s room, got Mr. 
Bloxom, and told him what was the final demand; and upon the 
the penalty that they would take such steps as to delay and charge 
us with fraud, so that the appropriation would lapse. I returned 
to the room and said: “Mr. Bloxom refuses to pay $10,000. He 
said he would pay $6000 and that was the last cent that was due 
to Mr. Spear under his contract, giving him the benefit of all figures, 
and rather than be held up for a blank cent more the appropriation 
could die.” 

Then there was a discussion at the table and endeavor to get me 
to raise the figure on my own responsibility, which I refused to do. 
Mr. Healy then said that the interest on the $94,000 for five or six 
months would amount to a considerable sum of monev, and that 
was discussed; and finally they asked if we would go to $6100, 
$6300 and $6400, and finally Mr. Healy (named the figure of 
$6666 and) said, “I will personally become responsible for the 
difference between $6,000 and $6,666.” Healy said that if Bloxom 

6—4186a 
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would not agree to give the additional $6GG, that Ilealy would give 
it to him out of his fee. 

I then said that I would not allow him to carry that burden alone, 
but that 1 would share with him in the $GGG. That amount was 
agreed upon, so we then rose and I said to Col. Williams, “You know 
where you put your pegs and you go along and pull them 
out. 

72 Witness was referred to the conversation as testified by 
Col. Williams wherein the witness told Col. Williams that the 

latter must not interfere in any wise and witness told him that lie 
could not force his hand. Witness answered that he recalled that 
conversation almost as if it happened yesterday. There were two 
conversations. Col. Williams was in our otfice every day. We had 
taken him into another case and he was about our office as I say 
nearly every day, and he came in and told me that he felt Mr. 
Spear should have an agreement, and he had been advised by the 
company that they were willing to let me settle this, leave it to me 
to arbitrate, and he said “Whv don't you do that Mr. Harriman?” 
I said “Col. Williams, I shouldn't have to point out to you as a 
lawyer the fact that I can’t act as arbitrator. We have a contract 
of a third and partners of Mr. Spear in a third and every dollar we 
get for Mr. Spear or I would award him as arbitrator, I am putting 
33 cents in my own pocket or the pocket of myself and associate. 
I can't do that.” This conversation took place the first week of 
June and the date of employment by the Shipyard Corporation was 
the latter part of April. There had been a good deal of correspond¬ 
ence in the meantime. Williams said Mr. Bloxom sent me a copy 
of a letter to you saying he was willing and trusted you enough to 
let you do this,” and I said “Yes, I have such a letter and here it is”, 
and I showed him the original and I said, “I take that very kindly, 
and it is very nice of Mr. Bloxom and I appreciate it, but I can’t 
do that thing. 1 can't sit on the bench and decide a case in which 
I am putting money in mv own pocket, and Ashby you can’t force 
my hand, remember that. I will not do it, and remember this, the 
only alternative to which you are crowding me is this, if you force 
me on account of the greater interest of my client in this large 
amount of money at stake, if you force me to settle this matter, the 
only wav I can do it and arbitrate this matter and fix this 

73 amount would be to first throw to the wind a fee which Cal¬ 
houn and I have D. well earned. That is why you are forcing 

me and it comes mighty poorly from you with all this office has done 
for you.” And 1 recalled some things we had done for him and I 
said “I will not waive that fee and I will not arbitrate this case.” 
These were the facts briefly and just what occurred at that time. I 
may have used some strong language but that is the gist of it. After 
having stated my position the Colonel seemed to measurably ap¬ 
preciate it. He said “What can we do”, and I said “Get an old- 
fashioned arbitration, you representing Spear and the Shipbuilding 
Corporation appointing one and the two appointing a third, and they 
will decide what is coming to Spear. He said, “The Shipbuilding 
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Corporation will not agree to that. They will not arbitrate.” I 
said “Col. Williams I shall ask them to do so and I shall state to 
them as I do to you now that if either they or Spear refuse to accede, 
I shall withdraw all support from either side which does not do it, 
and I will undertake to write them and get them to agree to arbi¬ 
trate”, and he said all right and he agreed then and there to the 
best of my recollection if 1 could get the shipping company to agree 
to arbitration that matter would be disposed of and the arbitration 
had and that quesiton decided. 1 wrote to Mr. Bloxom a letter that 
I subsequently showed to him. It is a letter which I promised 
to write and at a subsequent interview I showed it to him. There¬ 
upon the defendant introduced in evidence a letter from the de¬ 
fendant to 0. A. Bloxom, President of Southern Shipyard Corpora¬ 
tion, dated June 13, 1922, as follows: 


<< 


My Dear Mr. Bloxom 


“I am in receipt of your kind favor of the 12th in the above 
subject, enclosing copy of a letter addressed to Colonel Williams 
of Williams and Foster, and appreciate the spirit and intent of 
authority and instructions therein contained. 

“A few days ago I received a letter from Colonel Wiyiams empha¬ 
sizing his conclusion that he should either withdraw from the matter 
or take such steps as his own judgment dictated. Colonel Williams 
was in the office on another matter Saturday before I had the chance 
to formulate any response to his letter. 

74 “I told the Colonel verv frankly that our whole thought, 

strength and attention was being directed to securing an 
award so that there would be something to divide, and that I would 
not be diverted from this effort bv anvone, no matter how friendlv 
my personal attitude might be toward him; that my good office^ if 
desired would not be available to anyone who in any way hampered 
my undivided attention to winning this case; that I would not at¬ 
tempt to dictate whatever course his own judgment and conscience 
led him to follow, but I would not be diverted in any manner, shape 
or form from the business of winning this case; and that while I 
had drawn the contract in question I had not looked it over since 
that date, nor did I propose to do so until there was something to 
divide. “Being very fond of Colonel Williams and having an un¬ 
qualifiedly good opinion of him as a man and a lawyer, it was rather 
painful to me to be as blunt as I was; but at the risk of offending him, 
I made myself very plain, and I think he understands my posi¬ 
tion. I told him very frankly that 1 did not anticipate any trouble 
at all in applying the contract to the award. 

“If any honest doubt arose between the respective parties, I would 
he inclined to discount the honesty of the doubt if either party was 
not quite willing to submit the matter to the usual form of binding 
arbitration. As Col. Williams is himself a Virginia lawyer, familiar 
with the citizens of your state, I am inclined to feel that he would 
he a very satisfactory party in such arbitration to represent Mr. 
Spear’s interests; and that your own local counsel, whose business 
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it would be to see that this award was properly distributed among 
parties of interest, could represent you. 

“I therefore stated that if such an arrangement was now agreeable 
to both sides, the decision to be binding upon each, I would be glad 
to offer my good offices to these gentlemen, and give them any infor¬ 
mation which I had in the matter, and endeavor to explain the 
intent of any paragraph in the contract which I drew. 

“So far as I can judge, and 1 think I am right about it, T believe 
it is in Col. Williams’ mind, if satisfactory to you, to formally agree 
that if any difference of opinion shall arise between the company 
and Mr. Spear in the settlement of this contract, the same shall be 
settled by the usual method of arbitration binding upon both parties, 
each party appointing some person authorized to represent him, and 
they to settle the matter in the usual manner of arbitration, agreeing 
in advance to be bound bv the arbitration so that there shall be 
no court proceedings following. 

“If this is your pleasure, and you should so advise, me, I would 
feel entirely free from any possible embarrassment in the matter, 
and will hold mvself readv to be of any assistance to the 
75 abbitrators that they may request. What seems to be in the 
Colonel’s mind, is, of course, that he must either represent Mr. 
Spear or not; and if he continues to represent him he cannot, as a 
lawyer, let this award be made and disbursed without some agree¬ 
ment which would insure a settlement of the Spear contract. 

“I therefore request that you consider the suggestion which 1 
have made, and if you find it entirely agreeable and sound that you 
write Cob Williams accordingly, sending me a copy of the letter, in 
which case J shall feel wholly at east about the whole matter. 
“Cordially vours, 

“HENRY R. HARRIMAN.” 

On the morning of the 15th I received copy of a telegram sent 
by the company to Col. Williams dated June 14, 1922, as follows: 

“Newport News, Virginia, 2-22-p. 

“Col. Ashby Williams, 

1470 Southern Building, 

Washington, D. C.: 

“It is agreeable to us to arbitrate Spear matter as suggested by 
Harriman. Stop. See Harriman. 

SOUTHERN SHIPYARDS CORPORATION.” 

After I received this telegram, which was on the 15th day of June. 
1922, I at once called upon Col. Williams and told him I had re¬ 
ceived copy of the agreement to arbitrate as requested in mv letter 
of the 15th, which we had discussed the day previously, and he said 
that he had received it and would immediately call up Spear and get 
his approval, and then prepared an agreement of arbitration so the 
same could be mailed that day. Thereupon the defendant intro¬ 
duced in evidence a telegram from Ashby Williams to the Southern 
Shipyard Corporation as follows: 
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“Washington, D. C., June 16, 1922. 

“Southern Shipyard Corporation, 

“Newport News, Virginia: 

“Arbitration declined as involving unnecessary delay and ex¬ 
pense. You have until ten o’clock tomorrow morning to agree to 
pay Spear fifteen per cent of all money coming from the War De¬ 
partment over and above ten thousand dollars which is less than 
amount due him under contract. 

(Signed) ASHBY WILLIAMS.” 

76 Col. Williams wrote me a letter on the 15th day, which is the 
day that he received the telegram. Thereupon the defend¬ 
ant introduced in evidence a letter from Ashby Williams to the de¬ 
fendant dated the loth day of June, 1922, as follows: 

“Mr. Henry Harriman, 

“Evans Building, 

“Washington, D. C. 

“Dear Henry: 

“With regard to the Southern Shipyards matter, I am just in 
receipt of a telegram (received at 5:15 this afternoon) from Mr. 
Spear. He declines to arbitrate and insists that I file a claim im¬ 
mediately with the War Department. As I am to argue a case in 
the Interstate Commerce Commission at 9:30 tomorrow, 1 am writing 
you because I will not get a chance to see you personally. 

“I agree thoroughly with Mr. Spear in regard to the matter of 
arbitration, because it involved merely delay and it would occasion 
considerable expense. Mr. Spear and the Southern Shipyard Cor¬ 
poration both have in their possession all the information which any 
arbitrator or engineer could secure, and there is, in my judgment, 
no reason why they can not immediately negotiate an agreement 
upon a definite settlement of Mr. Spear’s rights. I understood you 
to say over the phone that if Spear did not agree to arbitrate that you 
would be out of it. Will you be good enough to get word to my 
office by noon tomorrow whether or not this is the situation? 

“I think there should be no misunderstanding between us in re¬ 
gard to this matter. I am representing Mr. Spear and you are 
representing the other party. Mr. Spear has rights under the con¬ 
tract of June 18, 1920, which are just as high as those of the Ship 
Company. It is quite obviously my duty as his counsel to carry out 
his wishes. I do not intend at all to dally with the Shipyard Com¬ 
pany. If they want to come across and make an agreement in re¬ 
spect to a settlement which is satisfactory to Mr. Spear that will be 
fine, but they must do it at once. If you arc not to handle this 
phase of it for them, I hope you will be good enough to advise me by 
noon tomorrow so that I can take it up by telegraph with them. I 
appreciate the situation which might arise in the War Department 
upon the filing of this claim which would be to the effect that all 
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that is coming to them from the War Department and probably 
more is profit. At the same time, this is the course and the only 
course left open to me in the situation and I shall be compelled to 
take it unless the Shipyard Company are willing to make some 
definite and immediate settlement. 

77 “No matter what may happen in this case and no matter 
how much we may differ in regard to this situation, I shall 

always be your friend. 

“Yours very sincerelv, 

“ASHBY WILLIAMS.” 

Thereupon the following colloquy occurred: 

By Mr. Gardiner: 

Q. Did you reply to this? 

The Court: I don’t see why that is competent. 

Mr. Gardiner: It is in direct contradiction to the testimony of 
Col. Williams here yesterday in which he says that he could not get 
anv satisfaction from them at all. 

t 

The Court: If there is evidence to show there was some considera¬ 
tion or opposition to the proposed arbitration by Col. Williams acting 
for Spear, and he acting for Mr. Spear rejected it. 

Mr. Gardiner: I will follow this up and show that they offered to 
have the voucher delivered- 

The Court: Who offered? 

Mr. Gardiner: Mr. Harriman on behalf of the interests he repre¬ 
sented, and Mr. Healv offered to fake the voucher and hold it in 
Washington, the whole $94,800, and let Col. Williams file a suit or 
anything he pleased in order to settle all the rights before the Ship¬ 
building Corporation got five cents. That is in direct contradiction 
of Col. Williams. 

The Court: These were preliminary discussions, but it seems that 
they finally got around this table and had some soTt of a settlement, 
which according to the evidence now in was carried out by the Ship¬ 
building Company, the Shipbuilding Company paying so much to 
the plaintiff, and so much to this witness, and so much was paid to 
a man named Cory. 

78 Mr. Gardiner: I am offering this, if your Honor please, for 
two purposes, one in support of my contention made this 

morning and overruled, and second, in contradiction to Col. Wil¬ 
liams who said he could not get any satisfaction or settlement of 
any kind from the Shipbuilding Company, and he had to file this 
paper for Mr. Spear because he was unable to get any satisfaction. 

The Court: The testimony tends to show there was some effort 
to settle this made, and which failed, and an arbitration suggested 
and rejected, and now you want to show something else that was 
done. I think you have gone far enough. Tt is cumulative at best. 
After all on the matter of contradicting a hare general statement of 
Williams. I think T shall have to limit it. 
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Mr. Gardiner: Will your Honor allow me an exception? 

The Court: Yes. 

Mr. Gardiner: —and 1 olfer to prove- 

Mr. Morgan: One time Mr. Gardiner offers the proof at your 
Honor’s desk, and now he offers it in the presence of the jury. 

The Court: I understand the proffer and I ruled testimony so 
proffered is rejected. 

Mr. Gardiner: And an exception, and I want the record to show 
mv proffer. 

The Court: Let me suggest that you and the stenographer get 
together and make your proffer and if there is anything in there 
that the Court should know, call it to the Court’s attention. 

Mr. Morgan: I think everylx)dv understands it. 

The Court: If you are not satisfied with your proffer thus far 
made, make it now. 

Mr. Gardiner: I proffer to prove in addition to what has already 
been proffered as tending to show the willingness of the corpora¬ 
tion to give Mr. Spear everything that he is entitled to that 

79 counsel for the Shipbuilding Corporation, with its knowledge 
and consent offered to keep in Washington the total sum so 

awarded until such time as a settlement was made satisfactory to Mr. 
Spear, or to permit him to file a suit in Court and attach or have a 
receiver appointed, or do such other things as he desired. 

Mr. Morgan: After reading Mr. Gardiner's offer I admit if they 

will let Mr. Spear testify- 

The Court: The Court has something to say about that. 

Mr. Morgan: Very well. 

The Court: We must limit this. I am going to rule out any 
further cumulative testimony of that character. The testimony is 
already in tending to show that such efforts were made between 
these parties to try and make a settlement. 

80 Thereupon the defendant offered in evidence the 'three 
checks of the Shipbuilding Corporation, said checks being as 

follows: 

1. To Herbert H. Corey for $2,275; 

2. Payable to the order of Henry R. Harriman and C. C. Cal¬ 
houn, for $2,275; 

3. To Harry B. Spear for $2,275. 

Written with a pen on one check was the following language: “One- 
third interest profit-sharing contract between Southern Shipyard 
Corporation and Harry B. Spear, dated June 18, 1920, and in ac¬ 
cordance with assignment of this one-third interest by Harry B. 
Spear to Herbert H. Corev, said assignment being dated June 18, 
1920.” 

Written with a pen on the check payable to Harriman and Cal¬ 
houn was the same language except that Henry R. TJarriman’s and 
C. C. Calhoun’s names were substituted for Henry H. Corey. 

The third check, to the order of Harry B. Spear, and the lan¬ 
guage written thereon, are already in the record. The check to the 
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order of C. C. Callioun and ITenrv R. Harriman was cashed and bore 

%/ 

the endorsement on the back thereof thus: “Henry R. Harriman, 
C. C. Calhoun, Deposit to the account of H. R, Harriman, Atty. at 
the Riggs National Bank.” 

Thereupon the defendant testified with reference to his counter¬ 
claim in substance thus: 

That the item of charge of $50 was for services rendered to 
Spear when Spear was under arrest on a warrant upon the complaint 
of the Washington Hotel, in which they claimed that he had failed 
to pay them the sum of $700 for room rent. 

Q. You have asked here a fee of $50; is that in your opinion a 
reasonable fee? A. Why, I should have something for that sendee, 
and it is very nominal. I had not intended to charge Mr. Spear a 
cent for that, or other items, except for his action in this. 

SI By Mr. Morgan: 

(Q. I did not hear that. A. I said I would not have charged 
Mr. Spear in that or any other matter except for his unwarranted 
action in attacking me here, as I have not charged him for thou¬ 
sands of dollars of fees.) 

The next item of $500 was for services rendered to Mr. Spear in 
connection with the negotiations for the purchase of certain ships 
from the government, including the transport Meade. 

The next item of $1,200 was for services rendered Mr. Spear in 
connection with a contract that he had with the Citv of Norfolk. 

The next item was for services rendered to the plaintiff and moneys 
advanced and expenses incurred in connection with the plaintiff’s 
business, which have not been returned to the defendant, or paid to 
the defendant by the plaintiff. 

The next item of $01 was for the sum paid to the Racquet Club 
of this city by me for bill contracted by Mr. Spear and not paid 
bv him, which I had to pay under the rules of the club or be expelled, 
since I introduced Mr. Spear to the club. 

The next amount is for moneys belonging to this defendant which 
the plaintiff collected and failed to account for to this defendant, 
and has never repaid to this defendant. 

Thereupon the defendant was asked if Mr. Healv got any portion 
of this $2,275 check. The question was objected to, and the objec¬ 
tion sustained, and an exception allowed defendant. 

Q. What portion of the $2,275 did you actually receive? 

Objected to, objection sustained, and exception to defendant. 

Thereupon the following proffer was made: 

82 “We offer to prove that Mr. Healy got one-third, Capt. Cal¬ 

houn got one-third, and Mr. Harriman one-third, and that 
that fact was well-known to Mr. Spear before he filed his suit, and 
to Col. Williams, his attorney.” 
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Objection was made to this proffer. 

Objection sustained, and exception to defendant. 

Cross-examination: 

There was no dispute between Mr. Spear and the Shipbuilding 
Corporation, in the spring of 1922. My purpose in assigning my 
interest in the Spear contract to the Shipbuilding Corporation was 
to avoid further personal contact so I could get my money direct from 
them, and not go and ask these two men for it. 

The check from the Treasury Department did not go through 
my hands. It was taken from the Treasury Department by an em¬ 
ployee of my office, and delivered to the company, under instruc¬ 
tions of Mr. Healy. 

Q. Isn’t it true if Mr. Spear had never filed this suit, you never 
would have made such a claim? That is, filed your counter-claim 
against him? 

Objected to, objection overruled and exception allowed. 

The witness answered that he would not have brought such a 
counterclaim. 

At the conclusion of the examination of the defendant by coun¬ 
sel on both sides, the trial justice announced thus: 

The Court: I want to ask you some questions, Mr. Harriman. I 
didn’t follow you as closely as I might have. 

By the Court: 

Q. Now bringing your mind back to the conference at the War 
Department about which we have heard so much in this case. Now, 
if I understand the testimony, and correct me if I have not under¬ 
stood it correctly, Mr. Healy was there as your representative, is that 

correct or not? A. No, sir, he was there as junior and joint 
83 counsel for the Shipbuilding Company. 

Q. He was associated with you, was he not, in that matter? 
A. Yes, sir. 

Q. And he was your junior in that matter? A. Yes, sir. 

Q. And did he have any interest in this arrangement to be made 
between Mr. Spear and yourself and evidenced by the assignment of 
June 1920? A. Not originally, because he was not- 

Q. I am speaking of now when this conference took place, did 
Mr. Healy have some interest in what you and I supposed Col. Cal¬ 
houn were claiming out of the assignment of June 1920? A. Yes, 
sir, he was claiming one-third interest in the contract. 

Q. And that grew out of his association with you in the prosecu¬ 
tion of the Shipyards Claim against the government? A. He felt 
that as he had helped create the award he should get it. 

Q. In the assignment that had been made by Mr. Spear testified 
to, back in June 1920? 

7—4186a 
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By Mr. Gardiner: 

Q. Did I understand the $2,270 he was to share in? A. Yes, sir. 
By the Court: 

Q. Was that assented to, his claim? A. Yes, sir, and subse¬ 
quently— 

84 Q. Then if I understand you, on the day of the conference 
in the room there Mr. Healv was there at that time associated 

as counsel, you as senior and he as junior counsel, and you, as 
senior counsel, had been for some time prosecuting the claim of the 
Southern Shipyards Corporation against the government? A. Yes, 
sir. 

Q. And he had as well a partnership agreement with you, or an 
arrangement with you and Col. Calhoun to share what you expected 
to receive from this Spear interest, or the interest in the Spear con¬ 
tract of June 1920, is that correct? A. No, it is and is not, if 1 can 
state that exactly. 

Q. I want you to state it correctly. A. He was taking the gen¬ 
eral position at that time, and had spoken to me about that, and 
said it was satisfactory to Capt. Calhoun from what he said, he took 
the general position that we would share that with him. 

Q. Leave Col. Calhoun out of it for a moment. Do I understand 
or not that when you met there on that day in that conference it 
was understood between you and Healy that Healv would have a 
share, and that he had a share in whatever was received from or 
through that Spear interest? A. Our minds had not formally met 
on that, if your Honor please. 

Q. Well, at that time it had been a matter of claim by him? A. 
Yes sir, and not disputed by me, waiting for a chance to have a 
third party join in a discussion of it. 

By Mr. Gardiner: 

Q. Waiting for what? A. Waiting for the third party to have 
a discussion on it in order that our minds might meet. 

85 By the Court: 

Q. Well, as along as Col. Calhoun got whatever he was to get 
out of that under the arrangement between you and him, I suppose 
that it was a matter of indifference to Col. Calhoun how you saw 
fit to divide your share of the fee? A. He was feeling and suggested 
that it should be divided into three parts. 

Q. That was Mr. Healy’s suggestion? A. That was Mr. Healy s 
position. That, of course, could only be done if it was agreeable to 
Capt. Calhoun, of course, as it has turned out Capt. Calhoun not 
having made any arrangements, the Captain got one half and I 
paid Mr. Healy his one third. 

Q. You could not bind Capt. Calhoun? A. I could not. 

Q. But at that time Healy was claiming, whether rightfully or 
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not, a share in this amount that you expected to receive through Mr. 
Spear, or from Spear under the assignment of June 18, 1920? A. 
Yes, sir. I did not want the thing to be technical. Mr. Healy is 
not here, and I want to be very careful how I state that. 

Q. I am only dealing with your testimony, Mr. Harriman. I 
don’t know what anybody else said, but I am not clear about one or 
two aspects of the matter that occurred at that conference on the tes¬ 
timony given. Now, how did the conversation when you got into 
the room assigned by the army officers commence? A. It com¬ 
menced with my stating to the assembled meeting what I under¬ 
stood the position of Col. Williams, Mr. Foster and Mr. Spear to be, 
their demand. 

86 Q. Now at that time, and for some months before, you 

were aware, were you not, I understood so from your testi¬ 
mony, and you will correct me if I am wrong, that Spear was claim¬ 
ing to share in whatever was recovered from the War Department. 
A. That was a matter of contract, yes, sir. 

Q. I mean after the matter had reached a state when it was taken 
up by you on behalf of the Southern Shipyard Co. to the extent 
that you could increase the claim, satisfying the government as to 
the righteousness of such increase to that extent? A. Abo?<ve 


$52,000. 

Q. Well, whatever it was, to the extent, as I understood some tes¬ 
timony, not yours, but Mr. Bloxonrs, that they had already before 
you came into the case, figured out an amount, and Bloxom testi¬ 
fied as you recall that it was through your efforts that a very much 
larger sum was obtained finally as an award? Now you are talking 
about anything you could obtain above $52,000? A. Yes sir. 

Q. Then Spear would begin to participate? A. Yes, sir, at that 
approximate figure. 

Q. If it was over and above $52,000? A. Yes, sir, that was the 
figure that had been established by Mr. Bloxom. 

Q. As I understand your testimony, every penny that you could 
get over and above $52,000 so far as your contract with Mr. Spear / 
and the assignment, that you made 5%. and that meant 5% to you? J 

A. Yes sir, Capt. Calhoun and myself. 

Q. We are having a suit here between you and Mr. Spear. Capt. 
Calhoun s name has been brought into it, but the suit is between 
you and Mr. Spear, and 5% went to you? A. Yes, sir. 

87 Q. Therefore you had a personal interest to secure as large 

an allowance from the government as you honorably might 
under the evidence and the law applicable to the case? A. Yes, sir. 

Q. At that time you were also counsel for the Shipyard Corpora¬ 
tion? A. Yes, sir. 

Q. Now, when finally your conversation at the War Department 
took {lie form that Spear through his counsel, or speaking for him¬ 
self, finally made the sum of* $10.000-A. $14,000. 

Q. That was his claim. $10,000 was the amount, as 1 under¬ 
stood from your testimony, you took up with the Shipyard Corpora¬ 
tion? A. That is correct, yes, sir. 

Q. Now, when you went out to the phone to communicate with 
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the Shipyard Company, I understood you to say or your testimony 
to be that you had no authority to bind the Shipyard Corporation 
by the payment of any such sum ? A. Absolutely. 

Q. And that you had to get the company’s consent to that or to 
any sum, is that correct? A. Yes, sir. 

Q. Had you any authority at all? A. I had not had authority 
to make that settlement. 

Q. I am speaking of on that day, did you have any authority to 
make that kind of a settlement with Spear without the positive au¬ 
thorization from the company? A. Aboslutely note. I had 
88 refused to accept the authority. 

Q. And that is the reason as I understand your testimony 
for going to the telephone? A. Absolutely. 

Q. And you came back and announced that the company would 
not agree to a penny above $6,000? A. Absolutely. 

Q. And then it was that Mr. Healy or somebody else took a hand 
and undertook to be personally responsible for the figure of $6,666.66 
or two-thirds of the $10,000? A. Yes, sir. 

Q. Did you say it was Mr. Healy that undertook to do that? A. 
Yes, sir. 

Q. And he was responsible for that? A. Yes, sir. 

Q. Now, was the matter of this memorandum, of what it contains, 
discussed between you as to terms before that, or was it finished? 
A. No, sir, before I went to the telephone they were making figures. 

Q. Yes, I remember that, but when you came back and announced 
what you have said, was there nothing said, was it your testimony 
that there was nothing said and nothing disclosed to you and that 
it was not shown to you what Mr. Healy in fact was writing down 
and undertook to sign? A. Absolutely. 

Q . That is vour testimony? A. Yes sir. 

%j 

89 Q,. Then you were in total ignorance of the precise terms 

of that memorandum when the conference broke up? A. 
Absolutely. 

Q. When was it that you got that copy or the purported copy 
of what you characterize as scribbling? A. A few days after I had 
been served in this case. 

Mr. Gardiner: I didn’t get that. 

The Witness: A few days after I had been served in this suit, 
and I asked Mr. Healy to come in and we sat down, and with his 
stenographer and Mr. Neubeck came in, and another attorney who 
happened to be there and said he would be glad to come in. 

Q. In point of time, it was not until after this suit was filed that 
you saw a copy of what purported to be the scribbling by Mr. Healy, 
or what purported to be a copy of this memorandum? A. To the 
best of my recollection, yes. sir. 

Q. Did he hand it to you? A. He said that a copy of it was in 
our files somewhere. 

Q, Who found it? A. Mr. Healy. 

Q. Who had control of those files? A. Miss Feeley, our secre¬ 
tary. who worked for us both, had control of the files, and we both 
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had access to it, and she would bring a file to either one of us who 
would call for it. 

Q. Did you not feel at the time, in view of the experience that 
you have testified to here, that it was requisite to have something 
under the signature of Mr. Spear to bind him in this settlement? 
A. We discussed that, but the figures of $6,666.66 had been agreed 
upon in open meeting at the time we agreed. 

90 Q. What was the basis of that? Plow was that arrived 
at? And what was said that made you arrive at that figure 

or precisely two thirds of $10,000? A. That is a coincidence that 
strikes your Honor. 

Q. How was such an amount arrived at? A. By an offer to 
settle at $10,000 and a flat counter offer of $6,000, and the usual 
efforts by the parties and dickering back and forth, and this little 
thing and that urged to boost it up, and finally he agreed on $6,666.66 
and then Mr. Healy said if Mr. Bloxom will not accept that I will 
make it good, and I spoke up and said, “Of course, Frank, I will 
share that with you if he does not.” 

Q. So it was that in pursuance of proposal and counter proposals 
over and above $6,000 that you finally agreed it should be two-thirds 
of $10,000? A. I would say that, yes, and the question of interest 
to run against us of $500 a month. I don’t remember the details. 
It was all done very quickly there. 

Q. Well, now I notice in comparing this yellow slip with this 
pencil memorandum that is in evidence, that there were the words 
in here written, it looks like, under that same proposition, and that 
those w T ords were stricken out. Do you know how they got into the 
yellow slip? A. All I can say is no. 

Q. You dictated that, you say? A. I dictated it, and this was 
a part of the whole memorandum of the case, and it was kept, and 
Miss Feeley, and I understand Mr. Gardiner is going to call her, 
she can tell you by what process of reading it was read into it, but 
that was the correct facsimile copy. 

91 Q. You mean that the pencil memorandum that you had 
in your hands and which you have told us was found in 

your files by Mr. Healy? A. Yes, sir. 

Q. Was it precisely in that form, with those words? A. And 
that had been stricken out. 

Q. And so you reproduced it? A. Yes, sir. 

Q. What was the necessity for that? A. Because of the very 

material variance of that memorandum and this- 

Q. I know, but why did you find it necessary to insert in that copy 
that portion of this memorandum? A. It was an attempt of the 
typewriter to make a facsimile copy. 

Mr. Gardiner: I didn’t get your answer. 

A. It was merely an attempt of the typewriter to make a fac¬ 
simile copy. 

Q. Now, did I understand you to testify or to sav that you had 
never assented to that pencil memorandum in evidence here at all? 
A. No, sir. 
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Q. Now, I am not quite clear. Did you assent to this? A. No, 
sir. 

Q. Neither one. When Miss Feeley or Mr. Healy, whoever it 
was, went to your file and found a copy of this pencil memorandum, 
that is the copy that was there, then you went on to dictate the 
paper? A. I would like to tell your Honor just exactly, to re¬ 
spond fully. But I doubt if I should answer that question in fair¬ 
ness to the jury, whether it should be for me to state this. 

92 Q. Now I was trying to get at the situation as you saw it. 
Now the question is easy, if you didn’t agree to either memo¬ 
randum as binding upon you? A. No, sir. We were preparing a 
joint memorandum in the case and going into this and as to what was 
said, I can do that, and it was explained to me, and that is the point 
I wish to refrain from saying. 

The Court: That would not give it evidence. 

A. That is why I hesitate to answer your question. 

Q. I understood that you never agreed in any way that this con¬ 
ference at the War Department, directly or indirectly, to relinquish 
a cent or a penny, but that you were standing upon your strict 
rights under the June, 1920 assignment? A. Absolutely. 

Q. And there was no controversy, no question arose and no dis¬ 
cussion at all at that time of your representation of the Shipyard 
Corporation? A. There was indeed, yes sir. 

Q. And of your personal interest? A. There was indeed, yes 
sir. 

Q. What was that? That is what wasn’t clear in my mind. 
How did that come up? A. That came up, as I have just said. 
They made that demand, and then they called my attention to the 
fact that the company was willing to leave it to me, and then I stated 
positively that I would not act as arbitrator between Spear and the 
company because of my position, and that was discussed fully on 
two propositions, I would not act as arbitrator, and second, I would 
not waive one dollar of the fee Mr. Calhoun and I had, and we 
reached an embargo, and then followed the suggestion of Mr. 
Healy. 

93 Q. Why were you not willing, Mr. Harriman, to act as ar¬ 
bitrator? A. Because 1 was deciding between a new client 

and an old client with whom I was a partner, and every dollar that 
I would take out of the Shipyard Company’s pocket I would put 
33 1/3 cents in my own pocket. 

Q. The company knew that? A. The company knew that, and 
they said they would still trust me, they had been kind enough to 
say that, but 1 would not assume any such unethical position. 

Q. But was your position very different in that particular, in that 
regard, looking at the ethical side of it. when you were pressing 
upon the War Department your claim, when you understood that 
every dollar you could succeed in getting for the company over 
$52,000 would put 5 % of that amount in your pocket? A. Abso¬ 
lutely. 

Q. There was nothing unethical about that, was there? A. Noth¬ 
ing at all. 
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Q. So the more that you got for the company the more you got 
for yourself? A. Yes, sir. 

Q. Now, when this matter arose, there wasn't so much to decide 
what you were to get but Spear? A. Undoubtedly. 

Q. And although the company knew at that time you had this 
private individual interest in that contract with Spear, they were 
willing for you to settle it? A. Yes, sir. 

94 Q. And they had known that as I understand you to say 
for some time? A. Yes, sir. 

—. And they had employed you as their own counsel to press 
this claim, and they had written you this letter? A. Yes, sir. 

Q. Now what was there about that unethical? A. Simply this, 
we took the position that the contract spoke for itself and there was 
nothing to decide until the case was settled, and it was simply a 
question of multiplying 15 by whatever profit there was over and 
above the losses. 

Q. I say, what was there unethical in your saying how much 
Spear was entitled to? A. There was nothing unethical about say¬ 
ing what Spear was entitled to. 

Q. Now you said just now that you considered it would be un¬ 
ethical for you acting on behalf of the company to determine the 
amount that Spear should receive. Now why do you say it was 
unethical? A. They were demanding that 1 act as arbitrator?/ be¬ 
tween the company and Mr. Spear, with whom 1 was a partner, and 
I certainly could not take the bench and decide between these two, 
me being a partner with one. 

Q. You used the word arbitrator, as I remember it. I don't know 
whether this was the only source of your authority, but there is a 
letter in evidence here, this letter of June 12, 1922, is in evidence 
here, and I will ask you if you recall that letter? A. Yes. 

95 Q. That was the authority conferred upon you by the cor¬ 
poration? A. And what I declined. 

Q. Well, when did you decline it? A. Immediately, that day. 

Q. Well, you declined it you say? A. Yes, sir. 

Q. How soon thereafter did you communicate with the company 
declining it? A. The letter which I wrote to Mr. Bloxom about the 
14th there states my position. 

Q. The 13th? A. It was a long letter. 

Q. Yes. A. Yes, sir, that letter there states it better than I can 
three years afterwards, for it was immediately in my mind and why 
I refused to do so. 

Q. Where is the paragraph in the letter to the effect of the an¬ 
swer you have just given, Mr. Harriman? A. There is no specific 
paragraph. 

Q. What particular part of the letter did you have in mind when 
you gave me your answer just now? A. This referred to my talk 
with Col. Williams, and I had explained to Col. Williams with great 
care that I couldn’t act as arbitrator, and he had said I had authority. 

Q. Read me that. 

Mr. Gardiner: Isn’t he allowed to finish his answer? 
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The Court: lie can be allowed to finish, but he could not tell 
whether he is referring to a letter or a conversation with Col. Wil¬ 
liams. 

96 The Witness: Yes, that was referred to after I had de¬ 
clined to Col. Williams to act as arbitrator, and for that 

reason I am quoting from that conversation, and my position was 
well known to Col. Williams at that time, and I would not under¬ 
take to say what transpired verbally. 

Q. That wasn't as I understood it the ground that you put it 
upon to the company at all, was it? A. But for the additional 
ground that I regarded the whole matter as unnecessary, for the 
contract spoke for itself. 

Q. You are getting a little away from the question. What I am 
trying to get at is whether or not you ever notified the company you 
could not act as you put it as arbitrator between the company and 
Spear, and, I understood you to say you did so in that letter? A. 1 
was mistaken. I used the long distance telephone. Your Honor 
called my attention to it, and I first called up Capt. Calhoun and 
asked him if I should have assent to Col. Williams’ demand, and I 
put the ethical question to him, and that I felt I was disqualified, 
and then I advised all parties in interest. The long distance tele¬ 
phone was used very freely at that time. 

Q. You say you advised all parties in interest. You mean you 
advised Col. Williams? A. Yes, sir. 

Q. And Capt. Calhoun? A. Capt. Calhoun said I couldn’t do it, 
and I wrote as nice a letter as I could, so that they could carry for¬ 
ward the matter to a real arbitration and I would be relieved. 

Q. Now coming back, what was there unethical about your exer¬ 
cising the authority that the Shipyard Corporation had conferred 
upon you by the letter that your attention was called to? As I un¬ 
derstand your testimony, the corporation had heard of this personal 
interest aside from your contract with the company, and I 

97 am now trying to find out what was unethical. The com¬ 
pany was aware of Spear’s claim and Spear knew of your 

employment for the corporation, and the corporation knew that 
you had this contract with Spear by which you would get one third 
of his stipulated share of the profits, and they had known it for a 
long time, and they authorized you to make a settlement? A. Ye? 
sir. 

Q. What was there unethical about it? A. I could only answer 
you by saying that here was a case not between Spear and Harri- 
man, but between Spear and the Southern Shipyard Corporation 
and I was a partner of Spear, and Spear’s new attorney was asking 
me to get on the bench in your Honor’s place and get between them, 
and it seemed to be an impossible position for me to take. 

Q. Well, you at no time attacked Spear’s claim except as to this 
amount in the conference at the War Department? A. No, sir. 

Q. And then you took the position that you refused yourself to act 
as you call it as the arbitrator in the matter and could only do what 
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the company gave von specific authority to do? A. Col. Williams 
asked me if I thought- 

Q. No matter what Col. Williams thought of it, that didn’t dictate 
your course, but what I didn’t understand from your testimony and 
it wasn’t clear to me was this, on that day in the War Department 
you considered that you were in no position to undertake to settle 
that Spear claim against the company. Now as a matter of fact, 
Mr. Harriman, was it not as much your claim against the 

98 company as Spear’s? A. That was what deterred my hand. 

Q. At that time in the War Department the claim of Spear 
was your claim too? A. From your point I considered I was en¬ 
titled to 5% above $40,000. They were demanding that I pay a 
larger sum and agree to it and as an arbitrator agree to pay a larger 
sum, and that was something I felt I couldn’t do. 

Q. You didn’t attempt to name any sum? A. No sir, I said the 
contract spoke for itself. 

Q. I was speaking of the figures of the settlement in the War De¬ 
partment? A. No, sir, I refused to make any certain offer and they 
asked me to go to the telephone and submit it. 

Q. So you made no suggestion at all when you received this de¬ 
mand of Spears at the War Department of $10,000, you didn't as¬ 
sume to pass upon the justice of that at all, as I understand, but 
simply took the stand that you were not authorized to agree to any 
sum, is that correct? A. Except this, we were discussing up to the 
last moment before I w^ent to the telephone $14,000, and I knew 
what forty times fifteen was, and I knew it wasn’t $14,000. 

Q. This $10,000 proposition was what they said then wasn't it? 
A. That was what was taken up afterwards. 

Q. This $10,000 was submitted to the Shipbuilding Co.? A. Yes, 
sir. 

Q. As I understand, you didn’t express any opinion at all about 
the amount of that claim of $10,000? A. No, sir, I consented to 
transmit it. 

99 Q. Let me see if I have your testimony correctly. You 
never during that conference at the War Department ex¬ 
pressed any opinion whatsoever as to the justice of any claim Spear 
was making against this company, but took the position that you 
could not because of this assignment that you had received from 
Mr. Spear, that you could not act as arbitrator, notwithstanding the 
letter to you from the corporation, and you did not challenge the 
claim, but only questioned the amount? A. I did, and I still do, 
and I positively characterized $14,000 as blackmail. 

Q. How about $10,000? A. Then this was put forward and I 
restrained myself from any discussion. 

Q. Did you express at all any opinion as to the justice or in¬ 
justice of the claim for $10,000 by Spear against the company? 
A. I don’t think I did, Judge. 

Q. Give us your best recollection? A. My best recollection is 
that I reaffirmed my position that I was not in a position to do that. 

8—4186a 



58 


HEXRY R. IIARRIMAX VS. HARRY R. SrEAR. 


Q. Did you then consider when Spear reduced his claim in the 
conference in the War Department from $14,000 to $10,000 that 
the element that you characterize as blackmail had been eliminated? 

, A. No sir. 

Q. You still thought there was some element of blackmail in the 
$10,000? A. It was excessive and beyond the contract. 

Q. Did you so advise your company? A. I told them 

100 briefly and as fairly as I could all that had taken place and 
that we were confronted with the demand for $10,000 re¬ 
duced from $14,0000. 

Q. And as containing some element of blackmail? A. I said to 
them that we had 24 hours left, and just what they were endeavor¬ 
ing to do, and my answer is yes as to how I characterize the original 
offer. 

Q. You are familiar with the claim against the government by the 
corporation? A. Yes sir. 

Q. And Spear’s claim against the corporation? A. Yes sir. 

Q. Was Spear entitled to anything? A. Yes, sir, absolutely. 

Q. Did you at the conference at the War Department state what 
would be a fair amount to be paid? A. No sir, 1 absolutely re¬ 
frained from expressing it. 

Q. Why? A. I was not asked my opinion what was a fair 
amount I was asked to agree to a full amount, and 1 was put into 
this position and nobody put it up to me and asked what was a fair 
amount. 

Q. You were then acting for the corporation and looking after its 
interests? A. Yes sir. 

Q. Well you have tole me at that time Spear did have a valid 
claim and a just claitn against the corporation? A. Under his con¬ 
tract. 

Q. Of course, under his contract, but you didn’t say what you 
thought would be a fair amount to allow Mr. Spear on be- 

101 half of the company? A. I wasn’t ever asked that question, 
nor was I given an opportunity. I looked down the gun 

for the first $14,000, and then $10,000. and finally I told them that 
$10,000 was not a fair amount, and if your Honor asks me I will 
tell you what was in my mind as a fair amount. 

Q. It wasn’t quite clear what your testimony was to me, just ex¬ 
actly, as to what share you took in the discussion over the justice or 
otherwise of the claim that was presented by Mr. Spear. As I under¬ 
stand you to testify in response to questions, you characterized it 
then as blackmail? A. Yes sir. 

/ Q. And that this claim of $14,000 was blackmail? A. Yes, sir. 

f Q. And rather the $10,000 contained an element of blackmail, and 

I wasn’t quite clear whether or not you listened to what they had to 
say and finally agreed to communicate this affair to the corporation 
and asked them to advise you in the matter? A. I communicated it 
to Mr. Bloxom and told them what they had said, and lie came right 
back at me and told me they had figured it out carefully, and after 
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giving him the benefit of every thing, and it was $6,000 and no 
more, and they would let the appropriation go to pot. 

The Court: That is all. 

(Witness excused.) 

Mr. Gardiner: We want to note an exception to the cross-examina¬ 
tion of the witness by the Court, and especially those questions which 
seek to elicit from the witness communications between him and his 
clients, the corporation, and further as to the extent to which the 
Court has gone in questioning the witness on the points involved, 
which shows a clear prejudice as evidenced by the attitude of the 
Court and prejudices the jury against the claims of the defendant, 
as indicated by their expressions. 

102-107 Mr. Morgan: 1 object to that on the ground that if Mr. 

Gardiner had any objection he should have interposed the 
objection at that time. 

The Court: All right, Mr. Gardiner, you shall have your excep¬ 
tion. 

Thereupon at 3:30 p. m., an adjournment was taken until Tuesday, 
January 15, 1924, at 10 o’clock a. m. 

Thereupon O, A. Bloxom was called as a witness for the de¬ 
fendant, and after being first duly sworn, testified in substance thus: 

I am president and general manager of the' Southern Shipyard 
Corporation, and was so employed during the terms of the contract 
between Spear and my company. 1 

108 I did not at any time authorize Mr. Harriman or Mr. 
anybody else to pay Mr. Spear $10,000. I gave Mr. Harri¬ 
man authority over the telephone to settle for $6,000. That was 
somewhere about the 27th or 29th of June. Mr. Harriman told me 
over the phone that he was in Maj. Van Vleck’s office in the War 
Department. 

109 Thereupon the witness was aA’sed if he had any knowledge 
of any other sum, other than the $6,000, as a basis of settle¬ 
ment, until he actually received the check from the War Depart¬ 
ment. 

Question was objected to, objection sustained and an exception. 

Witness was then asked as to why the three checks totalled a sum in 
excess of $6,666. 

Objection was made to this, objection sustained, and exception 
allowed defendant. 

Thereupon the witness was asked what amount of money if any, 
was found by the witness and the witness’s company and the plain¬ 
tiff to make his company whole at the conclusion of the contract. 

Objected to, objection sustained, and exception to defendant. 



60 


HENRY r. harriman vs. HARRY B. SrEAR. 


Cross-examination: 

Mr. Harriman and Mr. Healy were counsel for my company in its 
claim against the government. 

Thereupon plaintiff’s counsel announced that he desired to make 
the witness his witness and to examine him on some matters at this 
time as the witness intended leaving the city, and leave for him so 
to do was granted by the Court. 

(The Court: This is an undesirable field, and I would not per¬ 
mit it to be gone into except for the fact that Mr. Rloxom has been 
here several days and wants to get back home, hut counsel must 
understand that you are interrogating him at this point out of 
order and as vour own witness and because this witness is about 
to leave the city, on the defense of this counter claim or as part 
of vour rebuttal testimonv to the claim.) 

110 And thereupon, under examination by plaintiffs counsel, 
the witness testified in substance thus: 


I employed Messrs. Healy and Harriman to represent my corn- 
pan v and they recovered from the government for my company 
$91800. 

Q. How much fees did they collect? 


This question was objected to, objection overruled and an ex¬ 
ception. 


/ A. Twenty thousand dollars in fees and all expenses. 

The first arrangement I made with them was for $15,000, and 
then we had to carry it to Congress, and we agreed to give him $5,000 
additional. After the warrant had been issued, Mr. Harriman made 
a memorandum and wrote me a letter making his expenses and 
cailm around $26,000. It might have been nearly $27,000, and I 
came up to Washington and talked with him about it and we then 
agreed upon Mr. Harriman’s fee of $ 20.00 0 and $5,000 to take it 
before Congress. That was after the award had beerTmade by the 
War Department. 


The Court: I think we have gone far enough on that. You 

started out to show the fee and vou have shown it. 

_ 

Mr. Gardiner: This is all subject to the same ruling and ex¬ 
cretion. 

The Court : Certainly. 


Cross-examination redirect examination by Mr. Gardiner: 

Q. Now, you have testified on direct on that, and now I want to 
cross-examine you on that point that was brought out. You said 
that Gen. Downey had arrived at a figure of $67,000’ which about 
let you out of the hole; what do you mean by that? 
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111 Mr. Morgan: I object to that. This is not cross ex¬ 
amination. * 

The Court: He made that statement, and it is competent to in¬ 
quire into it. 

Mr. Morgan: In the first place it is immaterial. I asked what was 
the fee, and he told me. He said the fee was based on what he re¬ 
covered over $67,000. 

The Court: He said he would have to make an explanation and go 
back a little, and you did not object, and now Mr. Gardiner has a 
right to cross examine within the scope of your examination. 

By Mr. Gardiner: 

Q. Now, will you answer the question. A. I do not mean to say 
that Gen. Downey arrived at that, but that was the claim we had 
arrived at and were asking to get Gen. Downey to settle, and it would 
have brought us a little to the windward out of the hole. 

Q. What do you mean by that? A. We had a deficit or loss of 
$50,000, and, of course, we took into consideration a little profit, and 
we would have been perfectly willing to settle for $67,000. That was 
before we got counsel. Then I took up the matter with Mr. Harriman 
and Mr. Healy, and they found other items and presented the claim 
to the government for $107,000, and that was finally adjusted with 
the War Department by the government paying us $94,800. 

112 Mr. Spear knew what the company's loss was. He never 
made any objection to it; we worked on there several months, 

and I kept him employed after the work was done, and he had free 
access to the books at any time, and nothing was said about it. 

Q. What conversation did you have with Mr. Spear with reference \ 
to this matter, and when? A. Mr. Spear, after going over this work 
at some length with Mr. Healy and Mr. Harriman, seemed to get dis¬ 
satisfied regarding what he was going to get out of this contract, and 
he came to me and said that he had heard Gen. Downey say that he 
would recommend to give to us around $52,000; Gen. Dowmey asked * 
what would bring me out of the hole, and I told him around $52,000. 

Mr. Spear was present and heard Gen. Downey intimate that he 
would give me $52,000 to let me out of the hole and make me even; j 
and Mr. Spear then told me that in that case he would not get any- f 
thing out of the contract. / 

(Thereupon the Court interrogated the witness who testified as 
follows: 

The Court referred the witness to the three checks, one draw T n to 
Spear, one drawn to Harriman and Calhoun, and the third to Cory. 
The first two dated September 27, 1922, and the last September 29, 
1922, and asked the witness by whom was supplied the amounts of 
those checks and the names of the payees. And the witness replied 
that Mr. Healy, a partner of Mr. Harriman, sent down a pencil 
memorandum. Mr. Healy was one of the witness’ attorneys. He 
furnished a memorandum. They were drawn by our secretary, and 
treasurer, but the amounts were there.) 
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113 Recross-examination: 

When Miss Feeley came down there with that check the only paper 
she had was a little memorandum of settlement of what Mr. Harri- 
man had allowed Mr. Spear. The result of the memorandum was 
three checks three times that check (referring to the check to Spear 
of $2,275). The checks totalled $6,800 and some dollars. I do not 
recall the exact figures. There was some interest figured on there. 
Mr. Healv took the time that the check would be paid to me in June 
and figured on what the interest would have amounted to up to 
December, and the amount was $800, and some dollars, and so 1 gave 
a check divided into three parts. If 1 recall right, there was $6,000 
on the statement, and there was 600 and some odd dollars there just 
roughly put down. 1 never even tabulated the figures. I just divided 
the checks according to that statement. 1 did not have any other 
information except what the checks should be. 1 do not know whether 
Mr. Healv wrote it. Miss Feeley brought it down. When T got the 
government check of $04,800 with this memorandum from Mr. 
Healv showing that this check (referring to the check to Messrs. 
Harriman and Calhoun) should go to Mr. Harriman, there was no 
information on that memorandum from Mr. Ilarriman that he had 
assigned it over to the company. I did not know anything about 
that assignment.) 

Thereupon Miss Josephine Feeley was called as a witness for the 
defendant, and after being first duly sworn, testified in substance 
thus: 

I am employed as secretary to the defendant, Harriman; and I 
wrote the assignment of the one-third interest of Mr. Spear in the 
shipbuilding contract to Mr. Calhoun and Mr. Harriman. 

114 Thereupon C. C. Calhoun was called as a witness for the 
defendant, and after being first duly sworn, testified in sub¬ 
stance thus: 

I am a lawyer by profession, have an office in the Evans Building, 
and I am not a partner of Mr. Harriman’s. I was present at a num¬ 
ber of conferences between Mr. Spear, Mr. Harriman and myself, 
prior to the signing of the contract between Spear and the Ship¬ 
building Corporation, and I procured the bond of $50,000 for the 
Shipbuilding Corporation as that was required by the government 
befQre they would enter into the contract. The question of com¬ 
pensation to us for sendees rendered Mr. Spear was discussed and he, 
having no money, agreed to assign to Mr. Harriman and myself one- 
third interest in any profits that he might make out of the Ship¬ 
building Corp., and did assign to us the written assignment in evi¬ 
dence giving us the one-third interest as shown by the assignment 
which is in evidence. I did not represent the Southern Shipyard 
Corporation in any capacity, directly or indirectly, and I received no 
fee of any character from the Shipbuilding Corporation, directly 
or indirectly. My only representation in the matter was represent¬ 
ing Mr. Spear. I did not authorize Mr. Harriman or anybody else 
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to waive any of my rights, or any portion of my fee under this assign¬ 
ment of Spear’s in the Shipbuilding Corporation contract. I had a 
one-half interest in that assignment, jointly with Mr. Harriman. 
I was not in Washington at the time of this discussion at the War 
Department; I was at my summer home in Princeton, New Jersey. 

115 Cross-examination: 

I never had a letterhead with Calhoun and Harriman on it. I 
signed a receipt with Mr. Harriman in which I acknowledged receipt 
from the Southern Shipbuilding Company, jointly with Mr. Harri¬ 
man, the sum of $2,275; and this receipt was delivered to the Ship¬ 
building Corporation when the check of the Shipbuilding Corpo¬ 
ration, payable to Henry R. Harriman and C. C. Calhoun was de¬ 
livered to us. I have not received any of the funds represented by 
that check, for when I returned and found this controversy between 
Spear and Harriman, I told Harriman to keep the funds intact until 
the controversy was settled. 

* 

Thereupon W. E. Richardson and Frederick A, Fenning were 
sworn as witnesses for the defendant and testified as to the reasonable¬ 
ness of the fees and charges made by Harriman as testified to by him. 

Thereupon Harry B. Spear was called in rebuttal and was asked 

bv his counsel thus: 

«/ 

Q. Mr. Spear, it has been testified to here by Mr. Harriman and 
Mr. Bloxom that the net loss on which you agreed was about $52,000. 
I will ask if that was correct? 

Mr. Gardiner: I object. The rule of law is very well established 
where one offers testimony, you can't contradict the testimony offered. 
In this case, your Honor was very particular when Mr. Bloxom was 
on the stand to say to Mr: Morgan, “If you make him your own 
witness, I will permit you to do that," by reason of his desire to 
return home. “If you want to make him vour own witness, vou mav 
examine him now.” He made him his own witness, and he asked 
him the identical question, what those losses were, and he told him, 
and now he is undertaking to contra-ct this testimony, I assume, and 
that would not be rebuttal, to contradict Mr. Bloxom, and I submit 
that cannot be done. 

116 The Court: What about that? 

Mr. Morgan: Mr. Gardiner has confused contradiction with 
impeachment. I am not trying to impeach my witness. Mr. Harri¬ 
man has testified to that, and that will be sufficient, but many times 
your own witnesses, one might testify one way and one might testify 
the other way, and he is confusing the question of impeachment with 
contradiction. For instance, if I was in an accident case and one of 
my witnesses would say the accident happened one way and another 
would say it happened another way, I am not deprived of the use 
of those two witnesses because they are in conflict, I cannot impeach 
mv own witness, but I can contradict him. 
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Mr. Gardiner: That is not applicable to this case at all. Here is 
a man put on the stand and he was asked and told you exactly what 
those losses were, and he said Mr. Spear had received those state¬ 
ments each month and there had been no objection to them. 

The Court: When Mr. Morgan wanted to permit Mr. Bloxom to 
go home to his business, it was thoroughly understood he was making 
him his witness for that line of inquiry. Now, when he did that, he 
vouched for him, and he cannot be heard to attack his credibility, 
but as to the other testimony, that is a matter for the jury. Under 
certain circumstances it may very often, and it does very often hap¬ 
pen, that one witness on one side may contradict another one, and 
that is all for consideration of the jury. I don’t think, if I under¬ 
stand the purpose of this pending question, that it is meant to discard 
his testimony, for that would not be permitted, or that Mr. Bloxom 
is impeached, but it is to give this man, this plaintiff, an oppor¬ 
tunity to give his version about that same matter. 

117 Mr. Gardiner: Will your Honor allow me an exception? 
First it is not permissible on rebuttal, having gone into it 

with Mr. Bloxom, and second he introduced that evidence in his case 
in chief. We did not offer to give that testimony, for we accepted 
that testimony given by him, and it is inadmissible to impeach his 
own witness. 

The Court: I grant your exception. Make your record. 

A. What were the profits? 

By Mr. Morgan: 

Q. Yes. A. The profits were around $97,000. 

Q. Have you anything to refresh your memory. A. Yes, sir, 
I remember that I wrote Col. Williams a letter. 

Q. I will get that letter, and what was the difference between you 
and Mr. Bloxom as to the question of profits? 

The Court: The difference, what do you mean by that? 

Mr. Morgan: I mean, what was the thing that they disagreed upon? 

The Court: Are you at this stage of the case going to determine 
their conflicting claims as to the profits earned? We are too late 
for that, Mr. Morgan. Confessedly I think that all of the evidence 
such as we have had on that tends to show there was a very decided 
difference between the parties as to that, one saying one thing about 
it, and one saying another. There is also testimony tending to 
show the dispute to have been settled at the conference at 

118 the War Department, a demand at least by one side and 
there was some settlement. You must not go back into this. 

We will get ourselves involved in bookkeeping and everything else. 

Mr. Morgan: I did not care to go into all of that. What we 
wished to show irhat that these figures were all right. 

The Court: What figures? 

Mr. Morgan: The figures of profit and lass were all right, but they 
charged to this contract a vast sum of things that should not have 
been charged. 
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The Court: That doesn’t make any difference. 

Mr. Morgan: I don’t think so either, but I wanted to take it up? 
There was a controversy, and the various contentions on each side 
passed out of the case when they undertook to effect a settlement 
at the War Department. But the other side has gone into it and I 
wanted to meet it. 

The Court: I don’t recall that. There was an attempt earlier by 
Mr. Gardiner in the hearing, and he started to go into the question, 
and upon your objection I sustained it and excluded that. 

Mr. Morgan: We find in running through the testimony of Mr. 
Harriman that he states the net loss was $52,000. 

The Court: Supposing there were? 

Mr. Morgan: 1 don’t think myself that makes the slightest dif¬ 
ference. 

The Court: Whatever were the facts about that, both sides are rely¬ 
ing upon the conference at the War Department, and of course that 
testimony conflicts, and that is for the jury to determine. 

Mr. Morgan: That is our theory of the case. I wouldn’t have 
gone into — if they had not. 

The Court: You can’t go into whether there were any profits or 
not.) 

119 Thereupon the plaintiff was examined in detail by his own 
counsel and was cross-examined by counsel for the defendant 

with respect to each of the items of the defendant’s counterclaim, 
and he specifically denied that he was indebted to the defendant in 
any amount with respect to each and every item of the defendant’s 
counter-claim. 

During the testimony of the defendant Harriman while under 
cross-examination, he testified that he would not have presented the 
items in his cross-claim or counter-claim against Mr. Spear but for 
Mr. Spear’s unwarranted attack upon him by filing this suit. 

(Cross-examination of Harriman: 

(Defendant was referred to his testimony wherein he had stated 
that he had assigned his share in Spear’s contract to the Southern 
Shipyard Corporation and there was then read to him the testimony 
of Mr. Bloxom, President of the Shipyard Corporation to the effect 
that he, Bloxom, had never when he received government check and 
memorandum of instructions for distribution to Spear, Harriman and 
others, there was no information on that memorandum from Mr. 
Harriman that he, Harriman, had assigned his interest in the Spear 
contract to the Shipyard Corporation, and he, Bloxom, did not know 
anything about that assignment. Defendant was then asked if the 
testimony of Mr. Bloxom is correct and he answered that it is correct. 

(The defendant was referred to the first item of his counter-claim 
amounting to $1,500, and testified as follows: I, Capt. Calhoun and 
Col. Williams, represented the West Coast Shipbuilding Corn- 

120 pany of which Mr. Spear was President, in a claim against the 
government arising under the Dent Act of March, 1919, and 
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we received a fee of $13,000 for our services. The charge of $1,500 
is made for preliminary work for Mr. Spear in West Coast case and 
this work was completed before Dent Act went into effect in March, 
1919. 


Redirect examination: 


Witness testified that he had sent the following letter to Mr. 
Bloxom: 


“Mr. O. A. Bloxom. 

“Southern Shipyard Corporation, 
“Newport News, Virginia. 


“September 25, 1922. 


“My Dear Mr. Bloxom: 


“As I wrote you by hand Saturday afternoon, I was unable to get 
vou in time at the Richmond office. In view of all the circum- 
stances, it has seemed not only wise but desirable to get the warrant 
personally delivered into your hands at the earliest possible moment. 

“Any inquiry made at the Department will elicit the response that 
the items in the bill cannot be reached for disbursement for quite a 
number of days. Meantime, either by to-morrow night’s boat, or we 
feel confident, by the Wednesday night boat at the latest, the writer 
or someone on my behalf, personally known to you, will bring the 
warrant down and hand it to you personally. In view of the fact that 
Mr. Healy’s and my movements are being watched by a party whom 
we do not care to recognize in the matter, Mr. Healy has gone on a 
fishing trip, to return later in the week; and as there is a possibility 
that the situation may be such that someone other than myself will 
hand you the warrant, I think I should say that the steps we are tak¬ 
ing are not only for your protection and convenience, but because we 
feel that in the long run they should prove to the best interests of Mr. 
Spear. 

“Despite all that has occurred, I cannot help but feel that the 
major share of the blame rests on other shoulders. In a letter which 
he wrote to Mr. Healy a few days ago, Mr. Spear asked our office to 
accept an order for his $2,275, and said that he was about to ask 
us to deliver $1,800 of this to Col. Williams as his fee for col- 
121 leeting the balance. This is so wholly unconscionable that I 
am hoping you will arrange to pay Mr. Spear direct, with the 
hope that he will on second thought not be inclined to pay other than 
a fair and legal compensation for such services as he may imagine he 
has received. My views in this matter will be further explained in 
person or by the party who comes down. 

“With kind regards, 

Sincerely yours, 

HENRY R. HARRIMAN.” 


This being all of the testimony heard in the trial of the above-en¬ 
titled case (material to the consideration of this appeal) the defend¬ 
ant moved and renewed the motion made by him at the close of the 
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plaintiff’s case, and in addition to the ground for a directed verdict set 
foitli in the said motion, he urged an additional ground that there 
was a misjoinder of defendant; that Capt. C. C. Calhoun should have 
been joined as a party defendant, which motion was by the Court de¬ 


nied and each and every ground of said motion was by the Court 
severally denied, and an exception allowed defendant to the denial of 
each and every one of said grounds. 

Thereupon the following instructions were requested by the plain¬ 
tiff:, 


1 . 


The jury are instructed to return a verdict for the plaintiff. 
Denied and exception to plaintiff. 

2 . 


' The jury are instructed that if they believe from the evidence that 
the defendant received or obtained possession of money which in 
good conscience he ought to pay over to the plaintiff, the plaintiff is 
entitled to a verdict for such sum. 

Granted and exception to defendant. 

3 . 


The jury are instructed that the receipt and cashing by the plain¬ 
tiff of the check of the Southern Shipyard Co. for $2,275 and intro¬ 
duced in evidence cannot affect the claim of the plaintiff against the 
defendant, except to the extent of proving what amount the plaintiff 
received from the Southern Shipyard Corporation out of the sum of 
$ 6 , 666 . 66 . 

Denied and exception to plaintiff. 


122 


Thereupon the defendant requested the following instruc¬ 
tions: 


1 . 


You are instructed as a matter of law T that vour verdict in this case 

«/ 

should be for the defendant Harriman on the original suit. 

Denied and exception to defendant. 

2 . 


The Court instructs the jury that if you find from the evidence in 

this case that anv witness has testified falsely to anv material fact, 

«. «/ */ 

knowing it to be false, then you may disregard the whole or any part 
of the evidence given by said witness. 

Granted. 
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3. 

You are instructed as a matter of law that before you can find a 
verdict in favor of the plaintiff Spear in the original suit you must 
find as a fact that Harriman consented to and understood that he was 
consenting to relinquish to the plaintiff Spear all of his rights in the 
Spear contract. 

Denied and exception to defendant. 

4. 

The Court instructs the jury as a matter of law that under the evi¬ 
dence in this case there was at no time any funds in the possession of 
the defendant Harriman out of which he could disburse to Spear the 
amount claimed by him or any portion thereof. 

Denied and exception to defendant. 

5 . 

You are instructed as a matter of law that there is no evidence in 
this case from which you can find that C. C. Calhoun and Henry R. 
Harriman were partners, and you are further instructed that no state¬ 
ment which may have been made or agreement which may have 
been entered into by the defendant Henry R. Harrimn can be 
charged against or binding upon C. C. Calhoun. 

Denied and exception to defendant. 

123 6. 

You are instructed as a matter of law that there is no evidence in 
this case upon which you can find that there was any waiver or 
relinquishment of the interest of C. C. Calhoun of his one-half inter¬ 
est in the assignment from Spear to C. C. Calhoun and Henry R. 
Harriman, and you are further instructed that if you find for the 
plaintiff Spear in the original suit, your verdict shall in no event 
exceed $1,137.50. 

Denied and exception to defendant. 

< . 

You are instructed as matter of law that before you can find a 
verdict in favor of the plaintiff in the original suit, Spear, you must 
find it a fact that he consented and understood that he was con¬ 
senting to relinquish all of his rights in the Spear contract and the 
amount to be paid to Spear under the Spear contract; but in no 
event can you find in favor of Spear a sum in excess of $379.50. 

Denied and exception to defendant. 
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8 . 

You are instructed as a matter of law that even though you find 
from the evidence that the plaintiff in the cross-suit, Henry R. 
Harriman, did not intend and would have instituted these proceed¬ 
ings against Harry B. Spear except by reason of the fact that the said 
Spear had instituted this suit against the said Harriman, neverthe¬ 
less if you find from the evidence that the services were actually 
rendered by Harriman to Spear and were not paid for by him, then 
you should find in favor of the said Harriman on said cross-suit in 
such a manner and such an amount as you find that these sendees 
under the testimony were fairly worth, and you should likewise find 
in favor of the plaintiff in the cross-bill, Harriman, in such an 
amount as you find the said Harriman to have expended or advanced 
to, for, on behalf of the defendant Spear in said cross-suit. 

Denied and exception to defendant. 

124 9. 

The Court instructs the jury that if you find from the evidence 
that the defendant in the original suit, Henry R. Harriman, agreed 
at the War Department to transfer his interest in the Spear contract 
to the Southern Shipbuilding Corporation, and did not relinquish 
the same to Spear, your verdict should be for the defendant Harri¬ 
man in the original suit. 

Denied and exception. 

10 . 

You are instructed as a matter of law that if you believe from the 
evidence that the plaintiff in the original suit, Harry B. Spear, had 
been shown each month by the Shipbuilding Corporation a detailed 
statement of the expenses of the Shipbuilding Company in con¬ 
structing the ships to be built under the contract between the Ship¬ 
building Company and the United States Government, and that he 
knew that the sum necessary to be paid by the government to the 
Shipbuilding Company before there was any profit to the Ship¬ 
building Company was not less than $52,000, and if you further 
find from the evidence that the said Spear through his counsel de¬ 
manded of the Shipbuilding Company a sum in excess of fifteen per 
cent over and above the $52,000, you are instructed that your verdict 
should be for the defendant Harriman on the original suit. 

Denied and exception. 

Thereupon the Court instructed the jury of its own motion as 
follows: 

The Court, Mr. Justice Siddons: Gentlemen of the jury, I am 
quite sure that you share with me the feeling of very great satisfaction 
that this very painful case is drawing to a close, a case which un- 
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fortunately has brought into view a friendship between two young 
men, beginning life almost together, and each industrious in 

125 their chosen occupation or profession, a friendship that ex¬ 
tended over something like twenty years, and that friendship 

broken, and of course, gentlemen of the jury, it is of common knowl¬ 
edge where a sad thing like that occurs, that the bitterness that fol¬ 
lows between those who were thus friends is usually very great, 
and here, at the end of this old friendship, comes this controversy 
between these former friends, which vou and I have been called 
upon to settle. 

This case in the taking of the testimony has shown markedly, 
painfully shown, that this bitterness has extended itself to others 
more or less concerned; painful, pathetic, pitiful indeed, and yet 
these courts of yours, the courts of our country every day are re¬ 
viewing in one way or another these tragedies, for they are tragedies 
in our lives. You and T. gentlemen of the jury, however we may feel, 
would be very much derelict in our respective duties if we allowed 
our minds to be disturbed or deterred from that clear course, that 
impartial course in the examination of and in the determination of 
the questions, which, as to the questions of fact, are for you, and 
as to the questions of law for me to determine, and you and I must, 
if we can, get into that clear atmosphere where we may proceed to 
the performance of our regular functions uninfluenced and un¬ 
controlled bv the dramatic or emotional scenes which we have had 
«/ 

to listen to and see in this case, and so, gentlemen of the jury, I do 
not want to spend very much time on what I have to say to you. I 

don't believe it is necessarv. 

* _ 

I have not attempted to control counsel in their argument. Each 
side had under the rule two hours to present their argument to the 
jury. Neither side have occupied their full measure of time. I had 
the power, in the exercise of discretion, to cut down that time, but 
I felt that because justice and wisdom required in such a case 

126 as this, that they should be permitted to present fully what 
each had to present in behalf of their respective clients. 

Now. there are one or two things that I must at the outset say to 
you personally. You must not have any misconception about this 
case at all. It is a case between the plaintiff Harry B. Spear and the 
defendant Henry R. Harriman, and no one else who has appeared 
before you as a witness or otherwise as a party to this, and nothing 
that vou mav sav in vour verdict vou shall render in this case, or 
anything I may say to you in advising you as to the applicable rules 
of law which must be your guidance, can in any way influence any¬ 
one else who may have appeared before you from the evidence in this 
case to have had or to have some interest, and they have no interest 
in the outcome of this case, and the verdict that you may render 
and the judgment that may follow upon the verdict that you may 
render. To be more specific, Capt. Calhoun’s rights, whatever they 
may be, are not here before you for adjudication, and it would be a 
great injustice for a verdict or judgment of this Court to affect in¬ 
juriously any right that he may have, and so that may be true as 
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to the other man who has been brought in here, Healy, there is some 
testimony tending to show that he had some interest in the matter, 
some phase of this matter, but we are not trying any ease against 
Capt. Calhoun or against Mr. Healy or against anybody else but the 
defendant Harriman. Now let’s have that very clearly in our minds. 

Now, what is the case that has been presented here? The plain¬ 
tiff has brought suit, and in this paper, which you will be permitted 
to take into your jury room and read over if you want to, which is 
the declaration in the case and the complaint, it sets forth what Mr. 
Spear is claiming against the defendant. It is not evidence as to 
whether or not this claim that he has set forth is well founded or 
not. That is the very fact that you gentlement are called 

127 upon to determine as a matter of fact under my guidance 
as to the law, and the same is equally true as to the counter¬ 
claim, so-called, that Mr. Harriman presents in answering this com¬ 
plaint of Mr. Spear. Mr. Harriman in using the formal language 
of a declaration of this character, excepting, of course, as to the 
amount involved, the language is almost precisely the language of 
the plaintiff’s declaration on what we call the common counts, and 
in that Mr. Harriman is claiming a certain shm of money from Mr. 
Spear. Mr. Spear is the plaintiff in the first case in his declaration, 
and so Mr. Harriman in his counter-claim is the plaintiff with Mr. 
Spear as the defendant, and the position of the parties is reversed in 
the two cases. Now the declaration, as I say, of Mr. Spear against 
Mr. Harriman is based upon what we call the common counts. I 
don’t want to burden you with the technical definition of what that 
means, but Mr. Spear in his declaration charges: 

He sues the defendant for moneys payable by the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defend¬ 
ant; and for work done and material provided by the plaintiff for 
the defendant at his request; and for money lent by plaintiff to the 
defendant; and for money paid by the plaintiff for the defendant 
at his request ; and for money received by the defendant for the use 
of the plaintiff; and for money found to be due from the defendant 
to the plaintiff on account stated between them. 

That is the form of stating a claim permitted bv the law, because 
experience has shown that in very many cases parties who have had 
business relations together, and they have fallen out, are not able 
to determine ordinarily when they bring their suits just whether the 
claim which they have is a claim for money payable or for goods 
sold, and it would depend upon how the evidence that may be sub¬ 
mitted pro and con developed before it can be seen just which one of 
those so-called cdVmts is proper and upon which to rely and upon 
which proof is to be taken. 

128 That which I have said about Mr. Spear’s declaration is 
equally true to this claim of Mr. Harriman's against Mr. 

Spear, which is to be submitted to you as the claim Mr. Spear makes 
against Mr. Harriman. 

Now there is a principle of law which I may state to you this way, 
and perhaps it may be best for me to state it by a little homely illus- 
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tration. If I should come to either one of you, knowing what your 
particular avocation was, and what your particular business was, and 
what your particular skill was, and say to you, “I would like for 
you to perforin these services for me,” indicating what they are, and 
we will assume, that vou were in that line of business, that vou are 
actually engaged in, and you say to me, “Well, Mr. Siddons, I will 
be very glad to undertake it for you.” I say to you, “When will 
you begin,” and you said, “I will begin in ten days,” and you do, 
and vou do that work for me, vou render those services for me. Now 
you will note that nothing has been said by either one of us as to how 
much those services are worth and how much I should pay for them, 
but I asked you to perform them for me, and you agreed to perform 
them for me and you did perform them for me. Now the question 
of what you are to be paid for what you did, we did not agree upon 
any payment, and nothing was said about any payment, but the 
law savs, where there is such a situation as this, and this is onlv by 
way of illustration of course, where such a situation as that arises, 
the law implies a promise on my part under such circumstances to 
pay you what shall be the reasonable value of the services which 
you have thus rendered for me, under those circumstances. So the 
same is true if instead of coming to you and asking you to render me 
services, I know that you sell in your business a particular kind of 
product that 1 wanted or 1 needed, and I come to you and buy so 
much of that product from you and say nothing about the price at 
that time, and you deliver it to me, what I have ordered, again the 
law implies an obligation on my part to pay you the reasonable 
fair value of the goods which you have sold to me under such circum¬ 
stances. 

129 Now, sometimes a state of affairs arises where two men 
have a transaction of some sort, and in the course of the trans¬ 
action there comes into the hands of one of the two money that 
really belongs to the other, the party into whose possession the money 
has come must give it to the man to whom it belongs. It is his 
money. Perhaps nothing was said about that in so many words, 
but the money reaches the possession of the one under circum¬ 
stances where it is known that the money belongs to the other man, 
and therefore it is the duty of this man to turn it over, and if he 
does not turn this over, this constitutes a claim and a demand, a law¬ 
ful demand, for which suit could be brought, and ask twelve men, 
a jury, on the evidence there produced before them, and after hearing 
the evidence on the other side, to give it to him, and if the jury 
should find that the money did reach the hands of this defendant 
and it was money that did belong to him, in equity and in good 
conscience the jury would be warranted upon that evidence, and it 
would be their duty if they believe and are satisfied from the pre¬ 
ponderance of the evidence, to say by their verdict that the defendant 
must pay that money to the plaintiff. 

Now, that kind of a case in a general way is this case presented 
here by Mr. Spear’s claim against Mr. Ilarriman. Mr. Spear is 
claiming that money reached Mr. Harriman’s hands that in equity 
and in good conscience was his Spear’s money, and that it was 
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Har rim ail’s duty to pay it over to him, and Harriman has not done 
it and therefore he brings this action. 

Harriman’s counter-claim against Mr. Spear presents a case where 
it is said he rendered professional services to Mr. Spear at different 
times; that he paid out money, his own money, for Mr. Spear’s 
benefit, an amount which has not been returned to him, and that 
Spear got hold of money which belonged to him, Harriman—I shall 
refer more particularly to that item, the sum of $800—that Spear 
got hold of money belonging to Mr. Harriman and he failed to pay 
it over, and that constitutes one of the claims. 

130 That is the general character of the respective claims that 
are presented here. Both parties proceed upon th same prin¬ 
ciple of law as to the right to recover, as I have just explained to 
you, that is to say, both are proceeding upon the theory that there 
was an obligation, that the law implies a contract in Spear’s case, 
Spear saying there was an obligation upon Mr. Harriman’s part to 
turn back this $2,275 to him, because it was his money, and Harri¬ 
man claims that he is entitled to be compensated for the professional 
services that he says he rendered to Spear at different times and for 
which he has not been paid, and he is entitled to the reasonably 
value of those services, and he is entitled to have paid to him money 
he either lent to Spear or paid out for Spear’s benefit on account that 
has not been tendered to him, and that other item that goes to 
make up one of the items of the counter-claim that falls within the 
case that I have referred to. 

Now, gentlemen, passing over the very sharp conflicts of evidence 
in this case, over some of the crucial questions, I should say to you 
there are one or two matters about which you do not have to spend 
anv time. There is no doubt about that, there is no controversy 
as to the matters that I am now going to mention to you and which 
you need not spend any time on, for both parties agree upon. 

Now what is the origin of this whole controversy, this claim of 
Spear against Harriman? It had its basis in a contract that is in 
ewdence here that Spear made with this shipbuilding corporation, 
the Southern Shipyard Corporation, the contract of June the 18th, 
1920, to which your attention has been called. The terms and 
stipulations of that contract I want to remind you that you need 
not spend any time on in your deliberations, for it is not claimed or 
disputed by anybody. 

“It is further agreed that the party of the first part” (which is 
the Southern Shipyards Corporation) “will pay to the party of the 
second part” (which is Mr. Spear, the plaintiff here) “15% of the 
net profits from the above-mentioned work,” which has already 
been described and which was work that Spear was to do for 

131 the Shipyards Corporation in the*construction of certain con¬ 
crete vessels. They agreed to pay the party of the second 

part, which was Mr. Spear, 15% of the net profits for the above 
mentioned work after deducting all overhead charges and certain 
deductions are specified here in the interest and behalf of the cor¬ 
poration. It is understood that the 15% of the net profits is the 

10—4186a 
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compensation of the party of the second part for securing and per¬ 
forming the work in the construction of concrete vessels. 

Now, it is in evidence and not disputed, and no dispute between 
this plaintiff and this defendant about that, that the Shipbuilding 
Corporation secured contracts from the government for the building 
of some one or more of these concrete vessels, and Spear was em¬ 
ployed under this contract as construction engineer, and for the 
remaining term it is not material, except that I am calling your 
attention to this. That was the basis of this claim. Now it is 
also clear, gentlemen of the jury, that after this contract was entered 
into and during the progress of the work, the question arose as to 
what the government owed the shipbuilding corporation. A claim 
was presented on behalf of the corporation to the War Department, 
and finally, as you know, from the evidence, the War Department 
made, or agreed, to a settlement, and you have heard about that. 
There is no dispute about that between these parties; that the amount 
mentioned of $94,800 plus some few dollars, which I have forgotten, 
was the amount fixed, and there is no dispute about that between 
these parties. 

There is in evidence here and you have heard more or less about 
it, that in the prosecution of this claim of the Shipyards Corpora¬ 
tion against the government Mr. Harriman was earnestly engaged 
in it, and Capt. Calhoun was earnestly engaged in it, and I think 
there is some evidence tending to show that Healey had some hand, 
I may be mistaken about that, but it is not important, but a large 
measure of success attended the efforts of counsel in the settlement of 
the Shipyards Corporation claim against the government, and that 
it was about to be paid. Now Mr. Spear, the plaintiff here, 
132 was making a claim under this contract, the conditions of 
which I have just called to your attention, a claim against 
the Shipyards Corporation out of the money the corpora¬ 
tion was to receive on the settlement of this claim, he was entitled 
to so much money. You have the evidence as to what his claim 
was. There is evidence tending to show the claim was contested, 
at least as to the amount, by the Shipyards Corporation or its 
counsel. 

When this contract between Mr. Spear and the corporation was 
made, Mr. Harriman, there is no controversy about that between 
these parties, Mr. Harriman had been rendering aid, professional 
aid to Mr. Spear. You recall the testimony as to that, and that, 
to secure to Mr. Harriman compensation for his services in that 
connection, representing him at that time and acting for him, Mr. 
Spear gave the so-called contract of settlement, however it may be 
described, dated the same day as the date of the contract with 
the Shipbuilding Corporation, whereby Mr. Spear for value received 
assigned to the parties to whom it is addressed one-third interest 
in any commissions or profits he may have under the contract with 
the Southern Shipyards Corporation, and agrees upon request to 
issue formal order or orders upon such corporation for payment 
hereunder. It further provides that this assignment of his interest 
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or division of profits did not include his salary for executive work. 
The arrangement between Spear and the Shipyard Corporation pro¬ 
vided for a salary, and this assignment did not touch that salary. 

Now there is no dispute at all as to the fact that that assignment 
was executed. There is no dispute or controversy in the evidence 
as to the giving of this assignment, but there is some dispute, and 
there is some controversy, as to whether or not, when Mr. Spear 
signed this assignment on June 18th, 1920, Capt. Calhoun's name 
was upon it. You have heard the evidence as to that, and there was 
introduced in evidence what purports to be or is said to have been 
the original of this document, signed. And you have heard the 
evidence of the parties and their witnesses about it. This 
133 much is true, at least I don’t recall anything more than this. 

Mr. Spear testified that when he signed the paper Capt. Cal¬ 
houn’s name w r as not upon it, but two or three days after it was 
signed it was brought to him, I have forgotten whether the testi¬ 
mony shows that Mr. Harriman or someone else called his atten¬ 
tion to it, and he was asked for the addition of Capt. Calhoun's 
name to the assignment at the time, and it was added, that is Mr. 
Spear’s account, added with Mr. Spear’s consent, apparently. I am 
speaking now of Mr. Spear’s testimony on that point. 

Now the defendant on the other hand says that this is a mistake, 
and that that is not the way it happened; that the copies of this 
document and the original, when it was drafted by the typist, who 
I think appeared as a witness upon the stand here, when it was 
drafted Capt. Calhoun’s name was omitted hv mistake, and attention 
was called to it, and it was added to the original signed by the 
parties and in evidence here before you, and that the copies, includ¬ 
ing this one that Mr. Spear puts in here, if I understand the testi¬ 
mony on that line correctly, it was that instead of making this ad¬ 
dition in the usual way, or making carbon copies when the original 
was made, the typist simple added the name to the original and 
then put each copy, whether more than one, including this one, 
upon the machine and added Capt. Calhoun’s name to it. Now, T 
do not understand that there is any serious controversy here, and 
I want -to be corrected by counsel if 1 am wrong, but I do not 
understand that there is any serious controversy here, or any con¬ 
troversy, as to whether or not Mr. Calhoun was a party to the as¬ 
signment. 

Mr. Morgan: That is perfectly correct. Your Honor. 

The Court: I thought that was correct. Now gentlemen, very 
little attention may he paid to this evidence excepting as it reflects 
upon the credibility attaching to this witness’s account of this trans¬ 
action. and the other witnesses’ account of the transaction. 
131 Now, gentlemen, you have heard about the conference at 
the War Department many times at or about the time the 
government was getting ready to settle this matter and the claim 
hat Mr. Spear made. Both sides have emphasized it, and I think 
justifiablv so, because I feel it my dutv to sav to vou that it is as to 
what occurred upon that occasion in the War Department that 
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largely determines the issues in this case. I do not say exclusively, 
for you gentlemen weigh all the evidence in the case, and in 
weighing the evidence as to what the respective sides and their 
witnesses tell you occurred — the War Department—of course there 
is other evidence which relates to what they said or did which 
may or may not have influence with you as to the weight „ 
and credibility you will give to the testimony as to what happened 
at the War Department. But this I do understand, both sides 
agree a settlement was made at the War Department of the contro¬ 
versy or the claim that Spear was making against the Shipyards 
Corporation. Plaintiff and defendant differ very much as to what 
that settlement was, and you have heard the evidence about that, 
and it has been stressed by the respective parties, and I am not 
going to say much about it except to say that as to that occurrence 
and that conference at the War Department on that day and after 
what the members of the conference have said as to what occurred, 
there is the sharpest kind of a conflict, and it is your duty, gentle¬ 
men of the jury, to determine what the truth of that matter is. 

I will say this much to you on the evidence. Mr. Spear is here 
saying that on that day, as a result of the controversy and the set¬ 
tlement that was made, the kind of settlement he says was made, 
Mr. Harriman. undertook, in order that settlement could be put 
through and a payment by the government to the Shipbuilding 
Corporation be no longer delayed, because it is said that the ap¬ 
propriation out of which they would pay that large sum of money 
would expire, as I recall it, in some twenty-four hours, and if it 
was not paid or settled within that time it lapsed under the law and 
they had to go to Congress to secure a new appropriation 
135 and there is testimony tending to show that notwithstanding 
the agreement it did lapse and they were not able to get it 
through in time, and they had to go to Congress and get an ap 
propriation of Congress and pay the amount agreed upon—Mr. Spear 
I say was claiming, and he says his claim and demand was for 
something in the neighborhood of $14,000, which he had arrived 
at by some process of calculation as to what profits the Shipyards 
Corporation could be said to have earned, and taking into considera¬ 
tion the amount that the War Department finally agreed to be paid 
to the corporation; that for the purposes of settlement he said that 
he finally agreed to take $10,000, and he finally agreed, he said, 
to take two-thirds of that amount, I say two-thirds, for it figures out 
two-thirds, both sides agree about it, that it does figure out two-thirds 
of $10,000; that Mr. Harriman took the position about the matter at 
that time growing out of the fact that Mr. Harriman had been coun¬ 
sel for the Shipyards Corporation in pressing this claim against the 
Government—at any rate, Mr. Spear said that Mr. Harriman went 
to the telephone and telephoned to the Shipyards Corporation, and 
he says that his demand, final demand of $10,000 was agreed upon, 
but that Mr. Harriman, having his attention called to this old as¬ 
signment of June, 1920, where he was interested in whatever Spear 
might get out of it, he took the position, and you will recall the 



77 


HENRY R. HARRIMAN VS. HARRY B. SPEAR. 

evidence about that, which resulted, Spear says in he and Healy 
writing this memorandum, and there is testimony tending to show 
that he was associated with Mr. Harriman at the time, at least in 
the prosecution of some professional sendee that they had in com¬ 
mon, perhaps including this claim, that the Shipyards Corporation 
was making, and that was the basis of the settlement; Spear says 
that Mr. Harriman, in order that the matter would go through, and 
having in mind what Spear was claiming as to the amount of this 
claim against the Shipyard Corporation, said, “Well, now you make 
this $6666.66”—I am not pretending to give you the language, 

136 but to state the subject, and I must rely on your better 
memory as to what occurred and what the evidence is, and 

Spear said, “If you will relinquish your third interest in whatever 
I get out of this Shipyard Corporation, I am willing to come down 
to this figure,” which he says he did. Mr. Harriman says that is 
not the case at all and denies that any agreement of that kind was 
made, and his account of what occurred there as I recall was dif¬ 
ferent, and he denounced, he said, the demand that Spear made 
on that day as blackmail, the demand made at the time and in the 
amount and under the circumstances it was made, and that he gave 
up nothing and never pretended to surrender anything or any 
interest that he derived under the contract of June, 1920, the as¬ 
signment. 

Now, gentlemen, that is the crux of this case so far as Spear's 
claim against Harriman is concerned. What is the truth of the 
matter? I will say this to you, If from the evidence you should find, 
taking first the plaintiff’s side and then I will state the defendant’s 
side, if from the evidence you are satisfied by a preponderance of 
the evidence that Spear’s account of what occurred at the War De¬ 
partment is true and that Harriman did relinquish his interest, his 
ihird interest in what Spear was to get from the Shipbuilding Corpo¬ 
ration, then you will proceed to consider the evidence as to whether 
or not that monev reached Mr. Ilarriman’s hands. You recall the 
evidence, as to how the check was drawn, and the way distribution 
was made. They were before you and offered in evidence, and one 
check, which represents the amount that Mr. Spear is claiming from 
Mr. Harriman. $2,275, that check was drawn, you will remember, in 
favor of Mr. Harriman and Capt. Calhoun, and there is no dispute 
about it. Mr. Harriman and Capt. Calhoun endorsed that check 
in blank, and then it passed to Mr. Harriman’s account in bank. 
Now there is evidence tending to show that as far as Capt. Calhoun 
was concerned he thought it, in proper view of the dispute or the 
controversy that has arisen over this, that he would allow the 

137 matter to stand that way so far as he was concerned until it 
was over, to see what was going to come of this suit against 

his co-payee in this check, the defendant Harriman here. But Spear 
says and he is claiming, “We have placed the money in Mr. Ilarri¬ 
man’s hands. Harriman has got it and we say he must turn it back 
to us,” and as to whatever rightful claim Capt. Calhoun has is a 
matter to be determined between himself and Mr. Harriman, and 
certainly Spear is not claiming anything against Capt. Calhoun, and 
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Capt. Calhoun is not here required to account for anything at all. 
There is this evidence which is for you gentlemen to determine how it 
is to be interpreted, and as a matter of fact what credibility and weight 
is to be given to it. 

Now, what docs Mr. Harriman say about it? Harriman says that 
he communicated on this day at the War Department with the Ship¬ 
building Corporation and came back and told these gentlemen that 
the Shipbuilding Corporation would not agree to pay Mr. Spear one 
cent above $6,000 in complete settlement of the claim Spear was urg¬ 
ing against the Shipbuilding Corporation; that Spear objected to that 
amount and that they negotiated, and that while Harriman had no 
authority to bind the Shipbuilding Corporation for more than $6,000, 
Healy spoke up and said, “I will stand the difference between the 
$6,000 which you say the Shipbuilding Corporation is willing to pay 
Spear and the $6,666.66 which Spear claims/’ and there is testi¬ 
mony tending to show that Mr. Harriman spoke up and said, “Frank, 

I will not let vou do that. I will share it with vou.” 

«. «, 

Nothing, of course, gentlemen, could be more conflicting in the 
respective claims than the testimony presented here by the plaintiff 
and the defendant as to what occurred. It is your problem to solve, 
and what vou are confronted with is to try and settle on the truth 
and try to extract the truth of this thing out of this mass of conflict¬ 
ing evidence. 

ITS Now. I will say to you that the burden of proof is on Mr. 

Spear as to this claim against Harriman. What does that 
mean? It simply means that he. Spear, before you would be 
warranted in returning a verdict against Mr. Harriman, must satisfy 
you, and you must be satisfied by a preponderance of all the evidence 
in the case, as to whether or not Spear’s claim is well founded. If 
you are not satisfied, entirely satisfied so far as Spear’s claim is con¬ 
cerned. then it will be your duty to find for Mr. Harriman in that 
regard. If you should be satisfied by a preponderance of the evidence 
that he has established his claim, you will be justified and it would 
be your duty if that was the fact to find the issue for him. 

Then we come to the consideration of Mr. Harriman's claim here. 
It comprises, gentlemen, a number of items, to which your attention 
has been called, and among the items is the first one for $1,500. I 
have a word to say to you about that, as to how that claim was 
originally presented here and the amendment that was made here. 
On application by the defendant, Harriman, I granted the amend¬ 
ment to that, so as to make it date at an earlier period of time. That 
application to amend was not made until after all the evidence was 
in, and of course if I gave Mr. Harriman leave to amend his claim 
in that behalf, it became my duty to Mr. Spear’s counsel, on his ask¬ 
ing for it. to grant him an opportunity to reply to that claim in its 
amended form, and the plaintiff, Mr. Spear, did reply to this amended 
claim as to this $1,500 by pleading the statute of limitations, and the 
Court, on considering the evidence here, relating to that $1,500, felt 
satisfied that the evidence showed the statute of limitations to be a 
bar to the claim and there can be no recovery by Mr. Harriman on 
that $1,500 item, and I so instruct you, gentlemen, you cannot and 
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must not consider that $1,500 item. It is outlawed so far as you are 
concerned. 

139 As to the remaining items here which you are to consider, 
the burden to establish them, as has already been indicated 

to you, is upon Mr. Ilarriman, just as the burden was upon Mr. Spear 
concerning his claim against Mr. Ilarriman, and the situation of Mr. 
Ilarriman in the claim which he is asserting against Mr. Spear is 
precisely the same, he must satisfy you by a preponderance of the 
evidence before you will be warranted in finding a verdict in his 
favor and against Mr. Spear on his counter-claim, or any portion of 
it, and the Court in submitting it to you eliminates the $1,500 item, 
he must satisfy you by a preponderance of the evidence, that he has 
performed these services and loaned this money, and if you should 
find that he has you will return a verdict in his favor and the amount 
you will fix. If he has not, it will be your duty lo return a verdict in 
Mr. Spear’s favor on that account. 

So let me recapitulate as to your verdict. If you should find Mr. 
Spear has made out his case, there would be a verdict in his favor 
for so much money according to the evidence. If you find that Mr. 
Ilarriman has made out his counter-claim for such and such an 
amount, and you must fix the amount, and then you will make an ad- 
justment of these matters,one to he set off against the other to the ex¬ 
tent, that it could be done, under the figures. If you should find that 
Mr. Spear’s claim is unfounded so far as Mr. Ilarriman is concerned, 
it would be your duty to so declare by your verdict, and if you find in 
that event Mr. Harriman’s claim in nevertheless good against Mr. 
Spear to the extent that you may find it good, it is your duty to say so, 
so that it may be as I tried to indicate to you a different verdict accord¬ 
ing as you should view the testimony. You may find that Mr. Spear 
has not made out his case by a preponderance of the evidence and 
that Mr. Harriman has failed to make out his case, in which event 
your verdict in the case of Mr. Spear against Mr. Harriman would 
he for the defendant, and on the claim of Mr. Harriman against Mr. 
Spear your verdict would be for Mr. Spear, and wipe it out. 

140 Now, gentlemen, you know, I am sure, from previous service 
here in this building, that you are the exclusive judges of the 

facts. To you is committed that great and important function, and 
we cannot interfere with it and must not. In our federal courts the 
judge has a perfect right to call the jury’s attention to the evidence 
in the case, but always to be careful that he does not allow the jury 
to get the idea that he, the court, the presiding justice, has an 
opinion one way or the other if he should unfortunately should have, 
and it should not have the slightest influence upon you, and anything 
that may drop from my lips as to the evidence or as to the truth of 
what may have been said should have no more weight with you than 
if my brother Morgan or brother Clardiner were presenting the matter 
to you. They may have very different views, and, as I listened to 
the arguments, I thought they both had very different views, but it 
is not what they think about it, and not what I think about it, but 
just as you think about it. 

Now, there are some things here that I want to call to your atten- 
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tion. I granted and I will read to you some prayers that were offered. 
First I will read to you plaintiff's prayer No. 2: 

“The jury are instructed that if they believe from the evidence that 
the defendant received or obtained possession of money which in 
good conscience he ought to pay over to plaintiff, the plaintiff is en¬ 
titled to a verdict for such sum.” 

if you so find, Now I must call to your attention the claim which Mr. 
Spear makes. It is for $2,500. Now I feel that I must say to you that 
the evidence as to what reached Mr. Harriman’s hands, whether he is 
to account to Mr. Spear for it or not, is $2,275, and you could not 
return a verdict in Mr. Spear's favor for more than $2,275, because 
whatever view you may take of the facts, the fact of the matter is 
that only $2,275 has reached the possession of Mr. Harriman. That 
does not mean, when 1 say that it has reached him, that it has 
reached him under circumstances which requires him to re- 

141 turn it, but I sav in no event should you find for Mr. Spear 
should you give a verdict for more than $2,275, with interest 

as claimed here from the 27th day of September, 1922, when it is 
said Mr. Harriman received the money. 

“The jury are instructed that the burden of proving the counter¬ 
claim of the defendant is upon the defendant.” 

I will tell you that the same rule prevails with respect to Spear’s 
claim against Harriman. 

Here is the prayer of the defendant No. 2: 

“The court instructs the jury that if you find from the evidence in 
this case that any witness has testified falsely to any material fact, 
knowing it to be false, then you may disregard the whole, or any part 
of the evidence given by said witness.” 

Now, it is because, gentlemen, you are the exclusive judges of the 
weight and credibility of the testimony of the witnesses before you, 
and out of that fact grows this rule, and if, as you sit there in your 
seats listening to some witness in the case, you detect him palpably 
swearing falsely to a material fact, and it is perfectly clear from the 
evidence in the case that he knows it to be false, now you are to deter¬ 
mine when you come to consider that witness’s testimony what weight 
you will give to it. Now you may disregard all of this witness’s 
testimony under this rule of law, but you are not obliged to disregard 
the whole of it, and you may say we will not believe that witness as to 
that particular statement, that is obviously false, but how about the 
rest of his testimony, and we will give consideration to that, and you 
may find as to the rest of such witness's testimony that it dove-tails 
in and fits in with the other evidence in the case and does not appear 
to be false, and you may conclude to accept that part of his testimony, 
or you may say we will not believe that man, for we caught 

142 him in this falsehood upon the stand and would not believe 
anything that he says. That is a matter for you to determine 

in the exercise of your sound good judgment. 



HENRY R. HARRIMAN VS. HARRY B. SPEAR. 


81 


1 want to say one thing more about a phase of the matter that I do 
not want you to have any misapprehension about. There was some 
testimony here and Mr. Harriman testified in substance and effect, as 
I recall it, that speaking with respect to his counter-claim here, that 
he never would have pressed Mr. Spear upon them if Mr. Spear had 
not brought what he, Harriman, regarded as an unwarranted suit 
against him, this suit which Spear has filed. Now that is a piece of 
evidence that is to be considered in connection with all the evidence 
bearing upon the counter-claim. I have only to state to you gentle¬ 
men of the jury what the law is in regard to these implied promises 
or contracts to pay. It must appear, when anybody comes before you 
claiming payment for services performed for another or goods sold 
and delivered to another, that they were so performed and so sold, 
under such circumstances that the law implies an obligation to pay 
for them, and you must in Mr. Spear’s case against Mr. Harriman, 
or in Harriman’s counter-claim, it must appear in Harriman’s case 
under his counter-claim that he is claiming for services rendered and 
that he rendered them under circumstances to Spear that the law 
rightfully implies an obligation or contract to pay. Let me illus¬ 
trate: Suppose one of you gentlemen, out of the goodness of your 
heart, and I am going to assume that all of you are generous men, 
but I do not think you would do such a foolish thing as I am going 
to say—that you would say that you would like to do something for 
Judge Siddons, and you went to a vacant lot he owned and said, “I 
notice he has not got a garage and he is a good man and his salary 
is so small that he could not afford to put it up, and I am going to 
build a garage on this lot,” and without saying a word to me you go 
ahead and build a garage on that vacant lot. And afterwards 
143 you reverse your action and come to me and say, “I spent all 
of this money and improved your property and you will have 
to pay me for that.” On that why should I pay you? Did T ask 
you to do this thing? I didn’t even know you were doing it. That 
is a case where the law does not imply promise to pay an obligation, 
and it is only a voluntary act. In this case Mr. Spear is saying that 
whatever Harriman did for him during the period covered he has 
been compensated for, but he says also he did not do the thing Harri¬ 
man says he did do. That is a conflict of evidence for you to deter¬ 
mine. If, however, he, Harriman, rendered professional services to 
Spear under circumstances from which you can fairly, after con¬ 
sideration of all the evidence in the case, reach the conclusion that 
it was performed in a matter where the law implies a contract on 
Spear’s part to pay, then the case is made out. 

Now, gentlemen, you are going to take this case, I feel sure, and 
give it the best consideration that you can and reach a just result 
that is founded on what you believe from the evidence is the real truth 
of this matter, and you will not do justice to your oaths of office to do 
otherwise than that. 

I will give counsel an opportunity to reserve exceptions to the 
charge. 


11—4186a 



82 


HENRY R. HARRIMAN VS. HARRY B. SPEAR. 


Mr. Morgan : I think Your Honor’s charge is satisfactory; no excep¬ 
tions. 

Mr. Gardiner: We renew the exceptions made heretofore, and there 
is only one exception that I make. I cannot agree with your Honor 
on the automobile garage proposition. I want to except to that first 
where vou sav vou would not be bound under those circumstances if it 
was known to you, and, second, that is not the case here, and the jury 
should be instructed that if they find from the evidence that Mr. 
Ilarriman rendered this sendee, they should find what they 

144 are worth, even though they find he would not have instituted 
the proceedings if Mr. Spear had not instituted one against 

him. In other words, the fact that he did not press the claim against 
this man is no bar to his rights. 

The Court: If I have not said so in effect, that fact would not be a 
bar, the fact of his withholding his claim. 

Mr. Gardiner: Just one other item and that is this. Perhaps I did 
not press that in my prayer, but I think Your Honor should instruct 
the jury, and I now ask Your Honor to tell the jury that in deter¬ 
mining the burden of proof they are not necessarily to follow the 
number of witnesses. 

The Court: I think you did, and I think you stated the rule cor¬ 
rectly I am not going to repeat it, and I adopt your statement about 
that. 

Mr. Morgan: I don’t quarrel with him on that. I think the Court 
should state also in connection with what Mr. Gardiner stated, the 
fact that the defendant did not intend to bring this claim is a piece 
of evidence that is to be taken into consideration. 

The Court: If he did not it would not be here, and it is the duty 
of the jury to consider all and every bit of the evidence in reaching 
the result. 

Take the case, gentlemen. 

Mr. Gardiner: That $1,500 item, that is an exception to the ruling 
of the Court, of course. 

The Court: I understand it, of course. 

Thereupon the jury retired and deliberated, and after such de¬ 
liberation returned their verdict in favor of the plaintiff on the 
original suit, and in favor of the defendant in the cross-suit. 

145 And thereupon, after the foregoing proceedings, which are 
hereby made a part hereof, the defendant, by his counsel, 

tendered his Bill of Exceptions, which he prayed the Court to sign, 
seal and make the same a part of the exceptions taken by the de¬ 
fendant and noted by the Court aforesaid, as if the same had been 
set forth in a separate Bill of Exceptions, signed and sealed by the 
Justice presiding at the trial, which accordingly is done, this 25th 
dav of June, A. D. 1924, Nunc pro tunc. 

F. L. SIDDONS, 

Justice. 

The portions of the bill of exceptions in brackets were inserted at 
the insistence of the appellee, over the objections of the appellant, 
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who contended that substantially all of the evidence contained in such 
portions and necessary to the consideration of the questions presented 
by the appeal was included in the bill prepared by appellant. 

F. L. SIDDONS, 

Justice . 

We consent: 

DOUGLAS, OBEAR & DOUGLAS, 

JO. V. MORGAN, 
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FRANCIS L. NEUBECK, 
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Filed May 5, 1924. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 07115. 

Harry B. Sear, Plaintiff, 
vs. 

Henry R. IIarrimax, Defendant. 


Assignments of Error. 


1. The Court committed error in sustaining the objection of plain¬ 
tiff’s counsel to the question asked plaintiff on cross-examination as to 

what was said bv Harriman on his return from conversation with 

%/ 

Bloxom. 

2. The Court committed error in allowing or permitting to be in¬ 
troduced in evidence plaintiff’s exhibit No. 11. 

3. The Court committed error in refusing to permit testimony to be 
offered that it was known and understood by all parties when Col. 
Wiliams was employed by the plaintiff, that the Shipbuilding Corpo¬ 
ration had an actual loss of $52,000, and that the plaintiff knew that 
he was entitled to only 15% of any allowance made by the govern¬ 
ment over and above the $52,000. 

4. The Court committed error in refusing testimony tending to 
show the offer of defendant’s counsel of their willingness and offer 
made to plaintiff to permit the money—the total sum awarded them 
by the government—to remain in Washington and permit plaintiff 
through his counsel to take each, every and all rights and actions 
that he desired to protect Spear’s interest before any portion of the 
money was taken out of the jurisdiction. 

5. The Court committed error in refusing proffered testimony by 
the defendant showing the amount he actually received out of the 
$2,275 delievered to him and Calhoun. 

6. The Court committed error in permitting plaintiff’s counsel on 
cross-examination of the defendant to ask him whether or not he 
would have filed suit for the amount set up in his cross-bill had not 
the plaintiff filed this suit against the defendant in this Court. 

7. The Court committed error in refusing to admit testimony as to 
the amount received from the government out of the award required 
to make up the company’s loss before any profit to the company. 

8. The Court committed error in admitting testimony over ob¬ 
jection of defendant’s counsel as to the amount of fee received by the 
defendant in this case from the Southern Shipyard Corporation out 
of the award made to the Shipyard Corporation from the United 
States Government. 

9. The Court committed error in admitting testimony showing 
the agreement between the defendant and the Southern Shipyard 
Corporation as to his contract with it for fees and expenses. 
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10. The Court committed error in undertaking to and in fact ex¬ 
amining and cross-examining this defendant, and in conducting such 
examination in the manner that said cross-examination was con¬ 
ducted, and in cross-examining him to the extent to which said cross- 
examination went. 

11. The Court committed error in permitting the plaintiff in re¬ 
buttal to examine the plaintiff as to the amount of profits to the Ship¬ 
yard Corporation out of the award from the government. 

12. The Court committed error in overruling motions made by the 
defendant at the close of all the testimony, and in overruling all mo¬ 
tions made by the defendant at such time in so far as they related to 
a renewal of the motion made by the defendant at the close of the 
plaintiff’s testimony. 

13. The Court committed error in granting plaintiff’s prayer No. *2. 

14. The Court committed error in sustaining the plea of the Stat¬ 
ute of Limitations to the $1,500 item in the cross-suit. 

15. The Court committed error in refusing to grant defendant’s in¬ 
structions No-. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11. 

16. The Court committed error in that portion of his charge in 
which he endeavored to illustrate bv example of an automobile garage 
construction, when one would be liable and when one would not be 
liable. 

17. The Court committed error in overruling all of the exceptions 
and objections heretofore made to the evidence and rulings of the 
Court in each and every respect. 

18. The Court committed error in allowing testimony in the fol¬ 
lowing respects: 

a. In permitting Witness Foster to testify to conclusions. 

b. In permitting him to testify what he meant by the word “conclu¬ 
sions.” 

W. GWYNN GARDINER, 
FRANCIS L. NEUBECK, 

Attorneys for Defendant. 

[Endorsed:] No. 4186. Henry R. Harriman, Appellant, vs. 
Harry B. Spear. Addition to Record per Stipulation of Counsel. 
Court of Appeals, District of Columbia. Filed Sep. 9, 1924. Henry 
W. Hodges, Clerk. 
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IN THE 


Court of Appeals;, Btetrict of Columbia 


Henry R. Harriman, Appellant, 

vs. 

Harry B. Spear, Appellee. 


BRIEF OF APPELLANT. 

This is an appeal from a judgment entered upon the 
verdict of a jury upon a suit on the common counts, 
and growing out of a contract between the appellee 
and the Southern Shipyard Corporation of Newport 
News, Virginia. 


THE FACTS. 

Appellee, plaintiff in the lower court, was on the 
18th of June, 1920, and is a consulting and construc¬ 
tion engineer. 

Appellant, defendant below, was on the 18th of June, 
1920, and still is, a lawyer engaged in departmental 
practice and having offices in the Evans Building, this 
city, and C. C. Calhoun was on the 18th of June, 1920, 
and still is, a lawyer engaged in departmental practice 
and having offices in the Evans Building, this city. 

The Southern Shipyard Corporation is a corpora¬ 
tion, and was on the 18th of June, 1920, and still is, en- 
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gaged in the construction of wooden ships, having its 
yards and offices at Newport News, Virginia. 

Appellant and appellee had known each other for 
many years and appellant had befriended and assisted 
appellee in a financial way from time to time through¬ 
out a period of many years and had performed services 
for him in a professional way from time to time but 
had not rendered any bill for these services where they 
were of a personal nature. 

On the 18th of June, 1920, the Southern Shipyard 
Corporation was desirous of obtaining a contract with 
the War Department of the United States Government, 
to construct a number of concrete ships for which bids 
were then being let by that department of the Govern¬ 
ment. 

This company, not having been engaged in the con¬ 
struction of concrete ships, was desirous of obtaining 
the services of some construction engineer with ex¬ 
perience in that line, and appellee, having had such 
experience on the west coast, was brought in contact 
with the company or its officials, with the result that 
appellant and the said C. C. Calhoun, were consulted by 
the appellee and asked to assist him in obtaining the 
contract from the company to supervise the construe 
tion of these ships. Appellee had no financial standing 
and the shipbuilding company was not inclined to deal 
with him and would not contract with him unless and 
until a contract was entered into between the Southern 
Shipyard Corporation and the Federal Government, 
dated the 29th of June, 1920. The president and officers 
of the Shipyard Corporation came to Washington and 
advised with appellant and the said C. C. Calhoun with 
reference to entering into a contract with the United 
States Government for the construction of these ships 
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and after a number of consultations held in the office 
of appellant, at which there were present the president 
of the Shipyard Corporation and several of his 
authorities on the one side, and appellant, Calhoun and 
Spear on the other. This contract was not, however, 
entered into until C. C. Calhoun had personally ob¬ 
tained a surety bond satisfactory to the United States 
Government, which bond for fifty thousand dollars 
($50,000) guaranteed and protected the Government 
on this contract to be entered into with the Shipyard 
Corporation for the construction of these concrete 
ships. (Rec. 62.) 

The contract provided for the payment of a stipu¬ 
lated salary of Three Hundred Dollars per month to 
appellee and further provided that he should receive a 
commission of fifteen per cent of the net profit received 
by the Southern Shipyard Corporation from the con¬ 
struction of these concrete ships. (Rec. 15.) 

On the same dav that this contract was entered into 

* 

between appellee and the Shipyard Corporation, ap¬ 
pellee transferred and assigned one-third of his inter¬ 
est in this contract, in so far as it related to the fifteen 
per cent net profit to him, to C. C. Calhoun and appel¬ 
lant Henry R. Harriman. (Rec. 15.) 

Immediately thereafter the Shipyard Corporation 
began the construction of these ships and appellee 
entered upon his contract supervising the construction 
of these ships, receiving his salary of $300.00 a 
month. This continued throughout the period of the 
construction of these ships, which was from the 18th of 
June, 1920, to 1922. 

During each month of this period, there was a state¬ 
ment rendered by the Shipyard Corporation to the 
appellee, Spear, which showed a detailed account of re- 
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ceipts and expenditures, and no objections or conten¬ 
tion of any kind was made by appellee Spear as to the 
accuracy of any of these statements. 

The Shipyard Corporation relied upon the knowl¬ 
edge of appellee Spear as to the cost of these ships, 
since it, the Shipyard Corporation, had never pre¬ 
viously undertaken the construction of concrete ships. 
The bids of the Government were based on the esti¬ 
mates of cost prepared by Spear. 

When the ships were completed it was found that 
instead of the Shipyard Corporation having a net 
profit, it had sustained an actual loss of Fifty-two 
Thousand Dollars, (Rec. 38 and 61) and, in addition 
thereto, there were certain extras ordered by the Gov¬ 
ernment, which had not been paid for by the Govern¬ 
ment, and the Government was asked to reimburse the 
Shipyard Corporation for the actual loss to it and for 
the actual cost of the additions to the ships requested 
by the Government engineers. (Rec. 61.) 

The Shipyard Corporation took this matter up with 
the Government or the officials of the War Department, 
with the result that General Downey, representing the 
War Department, arrived at a figure of Fifty-two 
Thousand Dollars, to let the Shipyard Corporation out 
whole. (Rec. 61.) 

Appellee Spear was present at the War Department 
and heard General Downey advise the President of the 
Shipyard Corporation that he would pay that sum, 
which would let the shipyard out without an actual loss. 
(Rec. 61.) 

Spear thereupon told the President of the Shipyard 
Corporation that he, Spear, would get nothing out of 
the contract and became dissatisfied. (Rec. 61.) 

At this point the President of the Shipyard Corpora- 
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lion, who had from time to time been advising with ap¬ 
pellant and the said Calhoun about the contract, con¬ 
sulted appellant with a view of having appellant repre¬ 
sent the Shipyard Corporation before the Department 
in order that the Shipyard Corporation might receive 
some small sum over and above its actual expenditure 
in the construction of the ships, and as a result of the 
effort of the said appellant Harriman and his assistant 
Healv, the Government paid the Shipyard Corporation 
the sum of $94,800.00. (Rec. 61.) 

Appellee Spear thereupon employed other counsel 
and went to the War Department and endeavored to 
prevent the War Department from paying over this 
sum of money to the Shipyard Corporation, alleging 
as his reason for so doing that he, Spear, had a 15 per 
cent interest in this award. This resulted in bitter feel¬ 
ing between Spear and his counsel on the one side and 
appellant Harriman on the other. (Rec. 40 and 42.) 

The day before the appropriation lapsed, a meeting 
was held at the War Department between these several 
persons named at which appellant openly accused 
Spear and his counsel of trying to blackmail the Ship¬ 
yard Corporation into paying Spear a portion of this 
fund. (Rec. 28 and 40.) 

It was suggested that appellant act as arbitrator 
and determine the amount to be paid Spear in order 
that Spear might withdraw his objections in the War 
Department and permit the award to be paid to the 
Shipyard Corporation. Appellant Harriman took the 
position that he had one-half of a one-third interest in 
whatever sum Spear should receive out of this award; 
that he was likewise counsel for the Shipyard Cor¬ 
poration in so far as the recovery of this award was 
concerned, and therefore he would not permit himself 
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to be placed in such a position (Rec. 41 and 42), and 
finally it was suggested that he communicate with the 
Shipyard Corporation and see if they would pay Spear 
Ten Thousand Dollars. (Rec. 41.) 

The President of the Shipyard Corporation was 
communicated with by Harriman and he advised ap¬ 
pellant Harriman that he would not pay Spear over 
Six Thousand Dollars, which information was by ap¬ 
pellant Harriman conveyed to appellee and his counsel. 
(Rec. 41 and 59.) 

Before appellant Harriman communicated with the 
Shipyard Corporation, he assigned all interest that he 
had in the Spear contract to the Southern Shipyard 
Corporation in order that he might not deal in any 
manner with Spear or his counsel, and then announced 
that Spear and his counsel were endeavoring to black¬ 
mail the Southern Shipyard Corporation. (Rec. 40, 41 
and 49.) 

As a result of the objection filed in the War Depart¬ 
ment by Spear and his counsel, the appropriation of 
Congress for the payment of these claims lapsed be¬ 
fore payment was made, with the result that the Ship¬ 
yard Corporation had to go to Congress and obtain a 
special act of Congress reappropriating the sum of the 
award, to wit, $94,800.00, so that finally and in Sep¬ 
tember, 1922, the Government drew its warrant for 
$94,800.00, which warrant was made payable to the 
Southern Shipyard Corporation. (Rec. 24.) 

This warrant was delivered to the Southern Ship¬ 
yard Corporation. (Rec. 49.) 

It appeared that appellee Spear has assigned an¬ 
other one-third interest in the profits of this contract 
to one Herbert H. Corey (Rec. 18), which assignment 
to Corey of this third interest and the assignment to 
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appellant and the said Calhoun of the third interest 
had been filed with the Shipyard Corporation at or 
about the time of the commencement of the work on 
these concrete ships, so that when the award was re¬ 
ceived by the Shipyard Corporation the Shipyard Cor¬ 
poration issued its three checks for $2,275, one to ap¬ 
pellant Harriman and C. C. Calhoun, one to Herbert 
H. Corey, and one to appellee Spear (Rec. 18 and 47). 
These checks were delivered to these individuals direct 
by the Shipyard Corporation. (Rec. 62.) 

Each of these checks was dated September 27, 1922. 
On the margin of the Spear check the following was 
written by pen: 

4 4 This check is in full payment of the following 
item: In full settlement of one-third interest with 
reference to contract between Harry B. Spear and 
Southern Shipyard Corporation, dated June the 
18th, 1920, and all other claims whatsoever to date 
of this check. Other tw r o-thirds of your share of 
above contract will be paid to Henry R. Harriman, 
C. C. Calhoun and Herbert H. Corey.” (Rec. 18.) 

On the margin of each of the other checks appeared 
the same endorsement, excepting as to the names neces¬ 
sary to complete the statement. 

Spear’s check w^as delivered to him on the date it 
w T as issued, September 27, 1922. Spear upon receipt 
of this check communicated with his lawyer, Col. 
Williams, in Washington (Rec. 18 and 21), who advised 
him as to the various steps to be taken by him in the 
transaction. (Rec. 18 and 21.) 

On September 29, 1922, this check to the order of 
Spear w r as presented to the bank upon which the check 
w T as drawm by Spear or his agent and certification of 
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the check was demanded, and the bank certified said 
check on said date, September 29th. (Rec. 21.) Spear 
held this check until October 30, 1922, when he pre¬ 
sented the check to the bank upon which it was drawn 
and the bank cashed it. (Rec. 21.) 

On the same date he wrote to the Shipyard Corpo¬ 
ration thus (Rec. 21): 


4 4 Gentlemen: 

I am today depositing in the usual course for 
payment your check dated September 27, 1922, for 
the sum of $2,275. I do not accept this in full set¬ 
tlement of the amount due by you to me. Will you 
be good enough to notify me at once the exact 
amount paid by you to Mr. Herbert Corey, as I 
have reason to believe that the sum paid him is 
not the same as was shown upon his receipt. 

Very truly yours, 

Harry B. Spear/ ’ 

This letter was prepared by Col. Williams, Spear’s 
attorney. (Rec. 21.) 

Demand was thereafter made upon appellant to pay 
Spear the full sum of $2,275 received. One-half of this 
sum was due C. C. Calhoun under the assignment and 
one-third of the full amount was paid by Harriman 
to Healy. (Rec. 50.) 

This demand was rejected by appellant and this suit 
was immediatelv instituted. 

After the award had been determined by the War 
Department and at the time when the Government was 
ready to pay over to the Shipyard Corporation the 
award of $94,800.00, and the day before the original 
appropriation lapsed, there was a meeting at the War 
Department, at which meeting it was claimed by the 
plaintiff that appellant assigned all of his interests in 
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the award, to wit, his one-half of the three assignments 
to the appellee. 

Just what this paper contained was the subject of 
dispute and it is in the possession of plaintiff’s counsel 
and an agreement has been entered into among counsel 
to submit the paper itself to this Court for its personal 
inspection. The Court ruled that it was not necessary 
for the jury to determine whether this assignment was 
made to the Shipyard Corporation or to Spear and 
the jury therefore did not have the interpretation of 
this contract before it in that aspect of the case. (Rec. 
68 and 69.) 

It is believed by appellant that there can be no dis¬ 
pute as we read this paper that Harriman transferred 
his interests in the contract between the Shipyard 
Corporation and the Government to the Southern Ship¬ 
yard Corporation and not to Spear: 

The Court, however, refused to permit the jury to 
pass upon this, holding that it was immaterial whether 
the transfer was made to Spear or to the Shipyard 
Corporation. 

ARGUMENT. 

Looking to the record in this case, we find eighteen 
assignments of error. It is believed that the eighth 
assignment of error shows such a flagrant violation of 
the rules of evidence that this Court will see at a glance 
that reversible error has been committed. 

Under this assignment of error, we find the record 
stating thus (Rec. 59-60): 

The President of the Shipyard Corporation had 
been placed upon the stand and had testified that he 
had not authorized appellant or any one else to pay 
Spear a sum in excess of Six Thousand Dollars. Ap- 
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pellee’s counsel then announced that he desired to 
make the witness his witness. (Rec. 60.) 

The witness then testified in substance that he had 
employed Mr. Harriman and Mr. Healy to represent 
his company with the Government and they had re¬ 
covered from the Government for his company $94,- 
800.00. 

“Q. How much fees did they collect?” 

This question was objected to, objection overruled 
and an exception. 

“A. Twenty thousand dollars in fees and all ex¬ 
penses. ” 

Thereupon the witness being further interrogated 
and subject to the same objection and exception, testi¬ 
fied that the company’s first arrangement with appel¬ 
lant and Healy was for Fifteen Thousand Dollars, but 
when it became necessary to go to Congress to get the 
appropriation, since the appropriation had lapsed, the 
company agreed to pay these men an additional Five 
Thousand Dollars. 

It is most respectfully submitted that the Court 
committed grave and reversible error in placing be¬ 
fore the jury the fact that Harriman, the appellant, 
had received Twenty Thousand Dollars in fees from 
the Shipyard Corporation. 

In what manner this evidence was material to the 
question at issue, we have been unable to see. That 
it was prejudicial to the interest of appellant cannot 
be denied. Appellee pitched his case on a paper writ¬ 
ing under which he claimed appellant had given up 
his interest in the profits growing out of the contract 
with the Shipyard Corporation. What fee the Ship¬ 
yard Corporation paid appellant to get its money out 
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of the United States Government, certainly had no 
bearing on the issue in this case. 

A similar question was before this Court in 

KERN v. PHILLIPS & SAGER 

50 App. D. C. 317-320. 

In the opinion of this Court delivered by Mr. Jus¬ 
tice Van Orsdel, in disposing of this question on page 
319 of this volume, he said: 

“In the course of the trial, plaintiff, over ob¬ 
jection of defendant, was permitted to prove 
that William S. Phillips owned 50 per cent of 
the capital stock of the Phillips & Sager Cor¬ 
poration. There is no theory upon which this 
evidence can be held admissible. Plaintiff pitched 
his case upon a contract with the corporation, and 
not with Phillips individually. It is therefore 
immaterial who the stockholders are, or the 
number of shares they respectively own. Proof 
that Phillips owned 50 per cent of the stock was 
highly prejudicial, for the influence it may have 
had upon the jury in determining the crucial is¬ 
sue of fact as to whether plaintiff contracted 
with Phillips or the corporation.” 

It will be seen, therefore, that it was highly preju¬ 
dicial to the interest of Harriman to have the jury 
told that he had received a fee from the Shipyard 
Corporation of Twenty Thousand Dollars. 


ASSIGNMENT 10: THE COURT CROSS-EX¬ 
AMINED THE DEFENDANT TO SUCH A 
LENGTH AND IN SUCH A MANNER AS TO 
PREJUDICE HIS CASE IN THE MINDS OF 
THE JURY. 

When the defendant was on the stand and after he 
had been examined by his counsel and cross-examined 
by plaintiff’s counsel, the Court undertook to cross- 
examine the defendant, appellant here. 

This cross-examination of the Court will be found 
beginning with page 50 of the record and ending with 
page 59, and by reason of the methods employed by 
the Court in conducting this examination, and the 
length and character of same, we have included in the 
bill of exceptions the examination by question and 
answer, since it is believed that this Court could not 
get a full understanding of the extent to which the 
Court went without having the full record before it. 

Without discussing in detail that cross-examination, 
we invite the Court’s attention to the character of the 
exception taken, which stands thus (R. 59): 

“Mr. Gardiner: We want to note an exception 

to the cross-examination of the witness bv the 

* 

Court, and especially those questions which seek 
to elicit from the witness communications between 
him and his clients, the corporation, and further 
as to the extent to which the Court has gone in 
questioning the witness on the points involved, 
which shows a clear prejudice, as evidenced by the 
attitude of the Court, and prejudices the jury 
against the claims of the defendant, as indicated 
by their expressions.” 

It is respectfully submitted that when that excep¬ 
tion was taken, it clearly set forth the atmosphere of 
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the case. It reminded the Court of the fact that the 
Court by its method and manner of cross-examining 
the defendant, had shown clearly to the jury that the 
Court was prejudiced against the interest of the de¬ 
fendant. It likewise pointed out to the Court the 
fact that its cross-examination had had such an effect 
upon the jury as to show by their attitude and by 
their expression that the Court had destroyed every 
chance of the appellant to a fair trial before that jury. 

It is a well recognized principle of law that the 
court—the trial justice—acts as arbitrator and in¬ 
structs the jury as to the law of the case, while the 
jury is clothed with the exclusive power and right to 
determine the questions of fact in the case, and this 
without intimation or suggestion from the Court as 
to what the Court thinks about the facts, or as to 
how the Court would find the facts. 

In 


SHEPHERD v. BREWER 
248 Mo., 133 

the court in reversing a judgment because of a criti¬ 
cism of the court upon one of the counsel, said: 

“We are also clearly of the opinion that the 
language of the court was not justifiable, and 
was erroneous and prejudicial to the rights of 
the appellant.” 

“Appellate courts must presume that one oc¬ 
cupying so important a position as that of cir¬ 
cuit Judge can influence a jury; and wherever 
he expresses an opinion on any disputed fact or 
the character of a witness or compliments one 
attorney at the expense of the other, or uses 
language which tends to bring an attorney into 


contempt before the jury, or uses any language 
which tends to prejudice them, he commits an 
error of law for which the verdict and judgment 
must be promptly set aside.” 

McDuff vs. Journal Co. 84 Mich. 1. 

In State vs. Dick, 60 X. C., 45, the court said: 

4 i Any remark made by a Judge, on the trial 
of an issue by a jury, from which the jury may 
infer what his opinion is as to the sufficiency or 
insufficiency of the evidence, or any part of it 
pertinent to the issue, is error, and the error is 
not corrected by his telling the jury that it is 
their exclusive province to determine on the suf¬ 
ficiency or the insufficiency of the evidence, and 
that they are not bound by his opinion in regard 
thereto. ’ ’ 

In Starr v. United States, 38 L. ed., at p. 846, it is 
said: 


4 ‘It is obvious that under any system of jury 
trials the influence of the trial judge, on the jury 
is necessarily and properly of great weight, and 
that his lightest word or intimation is received 
with deference, and may prove controlling. Hicks 
vs. United States, 150 U. S. 442, 452 (37: 1137, 
1141). The circumstances of this case apparently 
aroused the indignation of the learned judge in 
an uncommon degree, and that indignation was 
expressed in terms which were not consistent 
with due regard to the right and duty of the 
jury to exercise an independent judgment in the 
premises, or with the circumspection and cau¬ 
tion which should characterize judicial utter¬ 
ances. 

In Clayatt v. U. S. 197 U. S. 207, 222, Mr. Justice 
Brewer said: 


15 


“Only in the exact administration of the law 
will justice in the long run be done, and the con¬ 
fidence of the public in such administration be 
maintained.” 

This Court in considering the conduct of the trial 
justice in 

EGAN v. UNITED STATES 

52 App. D. C. 384-398 

in deciding this question said: 

“The trial judge should be so impartial in the 
trial of a criminal case that by no word or act 
of his may the jury be able to detect his personal 
conviction as to the guilt or innocence of the 
case.” 

While it is true that the case cited is a criminal 
case, and that the rule is more stringent in criminal 
cases than in civil cases, nevertheless the rule in both 
civil and criminal cases is that every person, whether 
party plaintiff or defendant, in either civil or criminal 
proceedings, is entitled to a fair trial, and the duty of 
the trial justice is to define the law and withhold his 
opinion as to the findings of fact by art as ivell as by 
word, while the duty of the jury is to determine all 
questions of fact in a fair and impersonal manner 
from the evidence alone without any suggestions from 
the trial justice as to how they should find those jacts. 

The action of the Court in this case is in direct vio¬ 
lation of Amendment 7 to the Constitution of the 
United States, which reads thus: 




16 


“In suits at common law, where the value 
in controversy shall exceed twenty dollars the 
right of trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise 
re-examined in any Court of the United States, 
than according to the rules of the common law.” 

If therefore the Constitution of the United States 
preserves to the citizen the right to have the disposi¬ 
tion of the facts in his controversy passed upon by 
a jury, what right has a trial justice to take sides in 
the controversy and cross-examine the defendant—a 
party to the suit—to such length and in such a 
manner as to arouse in the minds of the jury a preju¬ 
dice, which prejudice necessarily destroys the rights 
of that party to the litigation, to the disposition of 
the facts under the Constitution of the United States. 

THIRD ASSIGNMENT: THE COURT SHOULD 
HAVE DIRECTED A VERDICT FOR THE 
DEFENDANT BECAUSE NO CONSIDERA¬ 
TION. 

Looking to the record it will be found as an undis¬ 
puted fact that it was necessary for the Shipyard Cor¬ 
poration to receive Fifty-two Thousand Dollars from 
the Government in order to be repaid for its actual 
loss. The difference between the Fifty-two Thousand 
Dollars of the award from the Government and the 
Ninety-four Thousand Eight Hundred Dollars was 
payment to the Shipyard Corporation for extra parts 
required by the Shipyard Corporation to be placed in 
these ships by the Government inspectors in addition 
to and beyond those requirements specified by the 
specifications under which the bid was made. 
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Spear knew when the ships were completed that he 
was not entitled in law to any additional sum beyond 
his salary of Three Hundred Dollars per month, be¬ 
cause there was no profit to the company (R. 19). He 
made no claim for additional compensation until after 
the award had been actually made by the Government 
(R. 19-16). This award was not made by the Govern¬ 
ment until June 29, 1920, months after the completion 
of the work. Spear knew each month just what the 
expenses of the Shipyard Corporation were (R. 61). 
He was given a statement of expenses once a month 
(R. 19). As the work progressed and the ships neared 
completion, Spear knew that there was no profit in 
these ships to the Shipyard Corporation, and, there¬ 
fore, no profit to him on the fifteen per cent profit basis 
of the contract. 

After the award of $94,800 had been made, Spear, 
assisted by counsel, conceived a plan of filing a claim 
in the War Department by objecting to the payment 
of the award so made by the Government to the Ship¬ 
yard Corporation, and in that manner to hold up and 
prevent the Government from paying to the Shipyard 
Corporation the award, knowing that the limitation 
for payment of this award under the statute was about 
to expire and believing that rather than have the Gov¬ 
ernment withhold the payment of the total award or 
refuse to pay the Shipyard Corporation anything in 
view of the controversy, that the Corporation would 
pay Spear some substantial sum. This is borne out by 
the admission of Spear's counsel, Foster (R. 28), when 
he admits that Harriman denounced their demand as 
blackmail. fSee also Harriman’s testimony on this 
point, R. 40 and 41.) 
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The plaintiff’s contract with Harriman and Calhoun 
of the one-third of the net profits, if any, was under 
date of June 18, 1920. (R. 15.) At that time they had 
partly performed the services to be performed under 
the terms of their agreement with Spear. These ser¬ 
vices were, however, fully performed when the ships 
to be built for the Government under Spear’s contract 
with the Government were completed. 

The ships were completed before the claim of Spear 
was made to the War Department, and we find that 
Harriman was employed by the Shipyard Corporation 
to prosecute its claims against the Government about 
fifteen or sixteen months after the contract and assign¬ 
ment of June 18, 1920. (R. 38.) 

Before the Shipyard Corporation employed Harri¬ 
man it had negotiated with the Government for a long 
time. (R. 38.) From this it will be seen that the ships 
were completed prior to September, 1921, and there¬ 
fore in September, 1921, Harriman and Calhoun had 
completed their services to Spear under their contract 
with Spear in connection with his contract with the 
Government. 

After Harriman had obtained the award from the 
Government. Spear employed Col. Williams, a lawyer, 
to make a claim against the Shipyard Corporation (not 
Harriman) for an interest in this contract. (R. 15.) 

It was after this employment that the meeting at the 
War Department was had. It w T as at this meeting at 
the War Department that the plaintiff claims that Har¬ 
riman voluntarilv surrendered all of his interest in 

•' 

the assignment from Spear to Harriman and Calhoun 
under date of June 18, 1920. Plaintiff pitches his 
whole case upon this written paper wdiich they say 
was made up at that meeting. The original paper itself 


* 
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is before the Court for its examination, and upon ex¬ 
amination of this paper by the Court, the Court will 
readily see that the claim of Harriman is correct in 
that the transfer of Harriman’s interest in this con¬ 
tract was made to the Southern Shipyard Corporation, 
so that Harriman, by reason of the feeling between 
Harriman and Spear, growing out of the Spear de¬ 
mand on the Government, would have in the future no 
dealings with Spear or his counsel in the matter and 
would look alone to the Shipyard Corporation for the 
payment of his sum. 

The Court declined to permit the jury to establish as 
a fact whether Harriman’s contention was right or 
whether the contention of the plaintiff was right as to 
this written paper, and in that the Court committed 
error. 

That point was raised by Defendant’s Prayer No. 3 
(R. 68), which reads: 

“You are instructed as a matter of law that be¬ 
fore you can find a verdict in favor of the plain¬ 
tiff Spear in the original suit, you must find as a 
fact that Harriman consented to and understood 
that he was consenting to relinquishing to the 
plaintiff Spear all of his rights in the Spear con¬ 
tract.” 

The Court denied this prayer and allowed the defen¬ 
dant an exception. 

In his charge to the jury on this point, the Court 
said: 


“I will say this to you, if from the evidence you 
should find, taking first the plaintiff’s side and 
then I will state the defendant’s side, if from the 
evidence you are satisfied by a preponderance of 
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the evidence that Spear’s account of what occurred 
at the War Department is true and that Harri- 
man did relinquish his interest, his third interest 
in what Spear was to get from the Shipyard Cor¬ 
poration, then you will proceed to consider the 
evidence as to whether or not that money reached 
Mr. Harriman’s hands.’’ 

(R. 77.) 

The Court took the position that it was immaterial 
whether the assignment of the interest was made to 
Spear or to the Shipyard Corporation, and in this, it 
is respectfully submitted, the Court erred, since it was 
the province of the jury to say whether or not Spear’s 
contention in this respect or the claim of Harriman 
was true. 

It is further respectfully submitted that the plain¬ 
tiff’s testimony (R. 20), his counsel, Foster, and Col. 
Williams’s testimony (R. 27 and 36), and Harriman’s 
testimony (R. 41), all show that Harriman was relin¬ 
quishing his interest in the Spear profits under his 
contract, not to Spear but to the Shipyard Corpora¬ 
tion. 

SPEAR’S INTEREST IN PROFITS LESS THAN 
SIX THOUSAND DOLLARS, THE AMOUNT 
PAID HIM. 

The plaintiff proved by the testimony of the Presi¬ 
dent and General Manager of the Shipyard Corpora¬ 
tion that the Shipyard Corporation had to have Fifty- 
two Thousand Dollars from the Government to make 
it whole. The President and General Manager of the 
Shipyard Corporation likewise testified (R. 61), that 
Spear knew this, that he was present in the War De- 
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partment and heard one of the officials of the War De¬ 
partment, representing the Government, announce that 
fact after an examination of the Shipyard Corpora¬ 
tion’s books by the Government. 

Spear under his contract with the Shipyard Corpo¬ 
ration was entitled to fifteen per cent of the net profits 
of the Shipyard Corporation under the contract with 
the Government, and if it required Fifty-two Thousand 
Dollars to make the Shipyard Corporation whole, there 
would certainly be no profit to the Shipyard Corpora¬ 
tion in that sum, and Spear could certainly make no 
legal claim on the Shipyard Corporation for fifteen per 
cent of that sum. 

It will readily be seen, therefore, that after the pay¬ 
ment of the expenses of the Shipyard Corporation in 
getting a larger sum than Fifty-two Thousand Dollars, 
the fifteen per cent of any difference would not be as 
much as Six Thousand Dollars, and Spear in fact got 
a settlement from the Shipyard Corporation on a basis 
in excess of Six Thousand Dollars if he received a 
total of three times $2,275, or $6,825. 

We, therefore, have a case where there was no con¬ 
sideration for the giving up by Harriman of the in¬ 
terest in a contract which he had already earned and 
under which there was no dispute that he had actually 
earned it. 

The plaintiff rests his whole case upon the theory 
that Harriman at this meeting at the War Department 
gave to Spear all of Harriman’s interest in the assign¬ 
ment from Spear to Harriman and Calhoun of a third 
interest in the profits that Spear would receive, if 
any, from the Shipyard Corporation growing out of 
the contract between the Shipyard Corporation and 
Spear, under date of June 18, 1920. 
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If, therefore, there was no consideration for the 
promise, which was a new promise, there could cer¬ 
tainly be no recovery on this new promise. 

NO CONSIDERATION BEING PLEADED OR 
PROVEN ON ‘THE NEW CONTRACT, THE 
SAME IS VOID. 

In support of this position we cite: 

IN RE RIFF 

205 Fed. Rep. 406. 

The Court on page 409 of this volume, in discussing 
a new promise, said (Par. 3): 

‘‘It is also a well-recognized principle of law that 
when a party merely does that which by law he 
is obligated to do he cannot demand any additional 
consideration therefor, even if he obtained a prom¬ 
ise, as the law will regard it as nudum pactum and 
will not lend its process to aid in the wrong.” 

In 

ALASKA PACKING ASS’N v. DOMENICO 

117 Fed. 99 

we find the facts are illustrative of the principle under 
consideration, and we cite them in connection with the 
ruling of the court, since it is believed that the prin¬ 
ciple there defined is decisive of the question at bar. 

The facts in this case are that a ship of the Alaska 
Packing Company on the high seas, manned by sailors 
under a written contract to go from San Francisco to 
Alaska and return and to work during a certain period. 
While on the high seas the crew demanded that the 
captain return to port in order that they might disem¬ 
bark or pay them additional compensation, since the 
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compensation received by them was not sufficient for 
the work which they were called upon to do by the cap¬ 
tain under their contract with the packing company. 
The captain of the vessel entered into a new agreement 
with them by which it was stipulated and agreed that 
they should have additional compensation in the 
amount agreed upon by the captain and the seamen. 
After the completion of the voyage and the comple¬ 
tion of the work under the contract, the packing com¬ 
pany refused to pay this additional salary named in 
this agreement, for two reasons (1) because the cap¬ 
tain had no authority to enter into this new agreement, 
and (2) because there was no consideration for the 
new agreement, since the crew were already under 
written contract to do the things that they did under 
the new contract. 

On appeal from the District Court of the United 
States for the Southern District of California, the 
Court in considering these two points, and in deciding 
the point now being presented to the Court, said, as 
found on page 102 of this volume: 


“The real questions in the case as brought here 
are questions of law, and in the view that we take 
of the case, it will be necessary to consider but one 
of those. Assuming that the appellant ’s superin¬ 
tendent at Pyramid Harbor was authorized to 
make the alleged contract of May 22d, and that he 
executed it on behalf of the appellant, was it sup¬ 
ported by a sufficient consideration? From the 
foregoing statement of the case it will have been 
seen that the libelants agreed in writing, for cer¬ 
tain stated compensation, to render their services 
to the appellant in remote waters where the sea¬ 
son for conducting fishing operations is extremely 
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short, and in which enterprise the appellant had 
a large amount of money invested; and, after 
having entered upon the discharge of their con¬ 
tract, and at a time when it was impossible for 
the appellant to secure other men in their places, 
the libelants, without any valid cause, absolutely 
refused to continue the services they were under 
contract to perform unless the appellant would 
consent to pay them more money. Consent to such 
a demand, under such circumstances, if given, 
was, in our opinion, without consideration, for the 
reason that it was based solely upon the libelants ’ 
agreement to render the exact services, and none 
other, that they were already under contract to 
render .’ 9 

This court in 

NEALE PUBLISHING CO. v. LITTLEPAGE 
34 App. D. C. 257 


had before it and considered this identical question. 
In this case we have the facts and the law as deter¬ 
mined by this court supporting the principle of law 
now being presented to this court in its opinion in this 
case as found on page 263 of this volume. 

Citing also: 

6 Ruling Case Law 683 

Holley v. Smalley, 50 App. D. C. 178. 

TRIAL JUSTICE HELD HARRIMAN LIABLE 
FOR THE FULL AMOUNT UNDER THE 
THIRD ASSIGNMENT. 

Defendant’s counsel asked the Court to instruct the 
jury (R. 58, Instructions Nos. 5 and 6), that Harriman 
had in no way assigned or attempted to assign any of 
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the interest of Calhoun in this contract to anyone but 
the Court declined to so instruct the jury, and this, it 
is respectfully submitted, was error. 

The undisputed testimony in the case (R. 62) shows 
thus: 

C. C. Calhoun is a lawyer with offices in the Evans 
Building, Washington, D. C., and is not a partner of 
Harriman. He did not authorize Harriman nor any¬ 
one else to waive any of his rights or any portion of 
his fee under the assignment of Spear’s interest in the 
Shipyard Corporation contract. He had a one-half 
interest in that assignment. He was not in Washing¬ 
ton at the time of the War Department interview, but 
was in Princeton, New Jersey. When he returned to 
Washington he found a check for $2,275 from the Ship¬ 
yard Corporation payable to his and Harriman’s order 
and he endorsed this check and told Harriman to keep 
the fund intact until the controversy then existing had 
been disposed of. 

The principle of law is so plain that under these un¬ 
disputed facts no claim could be made against Harri¬ 
man under the pleadings in this case for the one-lialf 
interest of Calhoun in this contract, and I shall sub¬ 
mit this question to the Court as so clearly error that 
it needs no discussion or argument. 

SPEAR’S CLAIM, IF ANY, WAS AGAINST THE 
SHIPYARD CORPORATION. 

It is respectfully submitted that from this record, if 
there was any claim or right of claim in Spear, grow¬ 
ing out of this controversy, it was against the South¬ 
ern Shipyard Corporation and not against Harriman. 

Looking to the record, avc find the plaintiff testify- 
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ing that the assignment was made to the Southern 
Shipyard Corporation. (K. 20.) 

“Q. Mr. Harriman was releasing his third to 
the corporation, wasn’t he? A. Yes, I guess he 
was. ” 

Looking to the testimony of Col. Williams, the at¬ 
torney for the plaintiff (R. 36), we find him testifying 
on this point thus: 

“Q. Was lliere anything said about his relin- 
quishing hack to the Shipbuilding Corporation? 
A. Well, in my letter there I spoke of his assign¬ 
ing it to them and my recollection was fresher then 
than it is now, and there must haye been some¬ 
thing said to suggest to me that that was the legal 
category in which he placed it.” 

Referring to the letter signed by Spear but written 
by Col. Williams, according to the testimony of Spear, 
which was the letter to the Shipyard Corporation, 
dated October 30, 1922, we find the following language: 

“I do not accept this in full settlement of the 
amount due by vou to me.” 

Looking to the testimony of Harriman on this point, 
we find (R. 41) him testifying thus: 

“I stated that I might possibly relieve my posi¬ 
tion of embarrassment of being on both sides of 
this matter, if I could get the Southern Shipyard 
Corporation to accept an assignment of my inter¬ 
est so there would be only two parties, Mr. Spear 
and the Southern Shipyard Corporation (and T, 
Harriman, out of it); and later the Southern Ship¬ 
yard Corporation could pay me one-third of what 
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they found to be due Spear (so I could step out of 
that picture), I asked those present if they thought 
that such an assignment would in any—relieve my 
position.” 

Can there be any doubt but what all of the testimony 
shows that the assignment of this interest was made 
to the Shipyard Corporation and was recognized and 
treated as such, even after the payment of the money 
due Spear and the others after settlement with the 
Government! 

If such be the case then upon what theory of the law 
could Spear thereafter change his position and sue 
Harriman for the monies that the Shipyard Corpora¬ 
tion did not pay to him? 

It will be noted, and indeed it is of much importance 
to note, that the assignment of Spear to Harriman and 
Calhoun was in the possession of the Shipyard Cor¬ 
poration, since the time of the assignment, and this 
fact was known to Spear; nevertheless at no time did 
Spear give notice to the Shipyard Corporation that 
there had been any change in that assignment. 

We submit that there should have been an instructed 
verdict for the defendant upon this point of the case, 
and that the failure of the court to so instruct the jury 
was error and that the case should be reversed. 

SPEAR, HAVING CASHED THE CHECK OF THE 
SOUTHERN SHIPYARD CORPORATION 
WITH NOTICE, IS ESTOPPED FROM MAK¬ 
ING FURTHER CLAIM. 

Looking to the record (R. 21) we find the following 
state of facts on this point: 

Plaintiff on the 27th of September, 1922, had full 
knowledge of the facts after the distribution of the 
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funds and that Harriman and Calhoun would be paid 
by the Southern Shipyard Corporation one-third of 
$6,666.(37. Two days thereafter, and on September 
29th, with full knowledge of all these facts and after 
advice of counsel and with full knowledge of counsel 
and acting under instructions of counsel (R. 21), he, 
Spear, acquiesced in and agreed to this amount stated 
by the Shipyard Corporation by presenting this check 
to the bank and having it certified. Spear, in having 
this check certified, removed the funds from under the 
control of the Southern Shipyard Corporation—the 
holders of the funds as agent of Spear. Thirty days 
thereafter, and on October 30, 1922, Spear cashed the 
check and received the money thereon, thereby con¬ 
senting to, acquiescing in and endorsing the account 
stated by the Shipyard Corporation. By this act he 
accepted the settlement and could not thereafter dis¬ 
pute it except for mistake or fraud. His only excuse 
for cashing the check was that he was “hard up and 
needed the cash.” 

It is most respectfully submitted that here we have 
an account stated, payment and acceptance, and the 
parties so receiving payment and accepting it, cannot 
be heard to complain thereafter, there being no claim 
of fraud or mistake or intimation of fraud or mistake. 

In support of this proposition we cite: 

McPherson v. harping 

40 App. D. C. 404-409 

This court in disposing of this question in an opinion 
delivered by Mr. Chief Justice Shepard, as found on 
page 407, said: 
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‘‘The acceptance and acknowledgment of the bal¬ 
ance as shown by plaintiff’s account made it an 
account stated from which facts the law implies a 
promise to pay. The account stated is prima facte 
correct, and cannot lie impeached save for fraud, 
error, or mistake.” 


GORDON v. FRAZER 
13 App. D. C. 382-391 

in an opinion of this court delivered by Mr. Chief Jus¬ 
tice Shepard, as found on page 387, this court said: 


“The account when so stated is prima facia cor¬ 
rect and cannot be impeached save for fraud, error 
or mistake/ 7 


The Supreme Court of the United States in 

STANDARD OIL COMPANY v. VAN ETTEX 
107 U. S. 327 

in an opinion delivered by Mr. Justice Matthews, as 
found on page 334, said: 


“It is next objected by the plaintiff in error that 
the court below erred in its rulings upon the ac¬ 
count offered and admitted in evidence, and which, 
it was claimed, was a stated account. The claim 
on this part of the case is, that an account ren¬ 
dered becomes an account stated, unless objected 
to within a reasonable time; that what constitutes 
a reasonable time in such a case is a question of 
law; and that an account stated cannot be im¬ 
peached except for fraud or mistake.’ 7 

It is, therefore, submitted that here we have a case 
where Spear on the 27th of September, 1922, received 
a check from the Shipyard Corporation, on which 
check there was written a full statement of the account 
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between the Shipyard Corporation and Spear, which 
statement of account showed the amount due Spear 
to he one-third, the amount due Corey, one-third, and 
the amount due Calhoun and Harriman, one-third. 
Spear at that time had legal advice and testified that 
he did nothing except upon the advice of his counsel. 
He considered for several da vs whether he should ac- 
cept that amount stated or reject it, but finally he went 
to the bank and had them certify the check, and under 
the law this removed the fund from the control and 
ownership of the Shipyard Corporation and placed it 
subject to the control and ownership of Spear only. 

See 

7 CORPUS JURIS 705 
which defines the law on this point thus: 

“Certification of a check is an act by a proper 
officer of the bank, recognizing it as a valid appro¬ 
priation of the money therein specified to the per¬ 
son therein named.’’ 

Thereafter and for thirty days, Spear held this cer¬ 
tified check, still acting under advice of counsel, and 
finally, on October 30th, he cashed this certified check 
and got his money on it. 

Can there be any doubt but that these acts of Spear 
were such as to deny to him now any redress when all 
the evidence was before him and every opyjortunity 
given him to accept or reject the account as submitted? 

SPEAR’S RIGHT OF ACTION, IF ANY, AGAINST 
THE SHIPYARD CORPORATION. 

The record shows that the assignment of a one-third 
interest in this contract by Spear to Calhoun and 
Harriman, was dated June 18, 1920. (R. 15.) 
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The record likewise shows that shortly after this as¬ 
signment, notice was given to the Shipyard Corpora¬ 
tion of this assignment. (R. 18.) 

The record likewise shows that whatever may now 
be the claim of Spear and his counsel to the effect that 
Harriman assigned his fee to Spear after he had 
earned it while in this conference at the War Depart¬ 
ment, nevertheless the record shows conclusively that 
Spear nor his counsel gave no notice whatever to the 
Shipyard Corporation of such assignment. (R. 62.) 

The record shows that the check or Government 
voucher for the $94,000 was made payable to the South¬ 
ern Shipyard Corporation (R. 24), and that the Ship¬ 
yard Corporation upon receipt of this check deposited 
this check in its bank and dispersed the money so that 
under these facts if there had been a claim of any kind 
accruing to Spear, his claim would be against the Ship¬ 
yard Corporation and not against Harriman, and this 
it appears was the position he took at the time of the 
receipt of the check in September and indeed in Oc¬ 
tober, 1922. 

It is therefore respectfully submitted that there is 
no right of action of Spear against Harriman. If Har- 
nman had defrauded Spear in some manner not shown 
by the record then Spear might have had an action 
against him in tort for deception, but certainly no ac¬ 
tion sounding in contract and no right under the com¬ 
mon count. 

TESTIMONY AS TO OPINION OF WITNESS 
PERMITTED TO BE GIVEN. 

The Court in its rulings on the evidence, permitted 
a witness to be asked leading questions and to testify 
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as to his opinion, rather than being required to state 
the conversation, notwithstanding the objection of de¬ 
fendant’s counsel and a motion to strike out. (R. 25- 
27.) 

The record shows (R. 25) that (lie question objected 
to was leading and called for an opinion of the wit¬ 
ness, and this testimony so given contrary to the rules 
of evidence had to do with the very question of fact 
submitted to the jury. 

Without quoting at length from what took place, the 
court at a glance will see that error was committed in 
permitting a witness to testify as he did in the manner 
that he did over objection of the defendant’s counsel. 

THE COURT TELLS THE JURY THAT THEY 
MUST DISREGARD CALHOUN’S INTEREST. 

In the Court's oral charge to the jury and contrary 
to defendant’s instruction No. 6 (R. 68), the court 
tells the jury that whatever original claim Captain 
Calhoun had in the assignment is to be determined 
between himself and Mr. Harriman, and that certainly 
Spear is not claiming anything against Captain Cal¬ 
houn, and Captain Calhoun is not here required to 
account for anything at all. 

It is most respectfully submitted that under no cir¬ 
cumstances could the jury recover from Harriman 
more than Harriman’s interest in the check, and since 
Calhoun had a one-half interest in the assignment, 
no greater recovery could be had against Harriman 
than one-half of the amount he received, and the 
court’s charge to the contrary was reversible error. 
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COUNTER-CLAIM. 

Since the assignments of error discussed in this brief 
had to do with the counterclaim in the same manner as 
they affect the principal suit, we have not undertaken 
and shall not undertake to discuss in a separate way 
the things that affect this claim, since if the errors 
pointed out to the Court are found by this Court to be 
reversible in the main case, it will necessarily carry 
with it the reversal of the whole case, thus affecting 
the counterclaim in the same manner as the original 
suit. 

CONCLUSION. 

In conclusion, it is respectfully submitted that the 
case should not only be reversed, but that the court 
should find that Spear had no cause of action against 
Harriman, thus ending this controversy. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Francis L. Neubeck, 
Attorneys for Defendant. 
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Facts. 

The appellant and appellee have known each other for 
many years. Formerly they were fast friends. The ap¬ 
pellant is a lawyer and the appellee is a ship architect. In 
many cases there has existed between them the relation of 
attorney and client. Counsel for the appellant attempts to 
make it appear, on page 2 of their brief, that the appellee 
is under obligation to the appellant for services and finan¬ 
cial aid, when, as a fact, the appellee is the cause of many 
cases of importance and with large fees being sent to the 
appellant (R., 22, 60, 66). 
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In June, 1020, the appellee was employed as chief engi¬ 
neer by the Southern Shipyards Company, hereinafter for 
convenience called the “Shipyards,” at a salary of $300 a 
month and 15 per cent of the net profit to be derived by 
the Shipyards from the construction of concrete ships and 
barges of the United States Government (R., 15). 

The appellant acted as counsel for the appellee in con¬ 
nection with the latter's contract of employment with the 
Shipyards. For these services the appellee, by letter dated 
June IS, 1020, assigned to the appellant one-third of his 
share in the profits from the building of the concrete ships 
and barges (R., 15). Later, at the request of the appel¬ 
lant, the name of C. C. Calhoun was added as an assignee 
in the letter of assignment. That this was done afterwards 
appeal's from the fact that the letter begins “Dear Sir" in¬ 
stead of “Dear Sirs" (R., 15). 


Difficulties arose between the United States Government 
and the Shipyards as to the amount due for the ships and 
barges, and llie latter tiled a claim in the War Department. 
Through the efforts of the appellee, then the chief engineer 
of the Shipyards, the appellant obtained employment as 
attorney to represent the Shipyards in this claim ( R., 22). 

In the spring of 1922 the claim against the Government 
was still pending. The ships and barges had been com¬ 
pleted. and a profit of $97,000 had been made by the Ship¬ 
yards out of the contract (R., 01). Counsel for the appel¬ 
lant in their brief, on page 4. state that “when ships were 
completed it was found that instead of the Shipyard Cor¬ 
poration having a net profit, it has sustained an actual 
loss of iiftv-two thousand dollars.*’ The fact as stated bv 

V 1/ 

counsel was contended for by the appellant, but it was 
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stated with equal positiveness by the appellee that the 
profits were $97,000. The appellee made demand upon 
the Shipyards for his share of the profits. This demand 
was refused and the appellee went to see the appellant, his 
then friend and attorney, about the matter (R., 16). The 
conference that he had with the appellant was not reassur¬ 
ing. Moreover, Mr. llealy, the partner of the appellant, 
warned the appellee that the appellant was not looking 
after his (appellee’s) interest; that the Shipyards would 
not give him his just share of the profits, and that the 
appellee had better employ other counsel (R., 16). Ilealy 
was not produced as a nit ness bp the appellant to deny this. 

The appellee then employed Ashby Williams as his attor¬ 
ney in connection with his claim against the Shipyards, 
and later made another unsuccessful visit to the appellant’s 
office (R., 16). Williams took hold of the case. Healy 
told Williams also that the appellee ought to have a lawyer 
other than the appellant (R., 29). After several confer¬ 
ences between Williams and the Shipyards and Williams 
and the appellant, as counsel for the Shipyards, and not 
receiving any satisfaction, Williams tiled with the Secre¬ 
tary of War a petition on behalf of the appellee asking 
that the settlement of the Shipyards' claim be held up until 
the rights of the appellee could be determined (R., 29, 30, 
43, 44, 45 and 46). 

At this time the M ar Department had decided to allow 
the Shipyards $94,800 on its claim. A few days prior to 
June 29, 1922, Williams learned that the War Department 
was going to disregard the petition of the appellee and pay 
the money to the Shipyards. He sent for the appellee, 
who resided in Norfolk, and, after consulting authorities, 
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he prepared another petition on behalf of the appellee. On 
June 29, 1922, accompanied by the appellee and Mr. Fos¬ 
ter, his partner, Williams took the second petition to the 
War Department and filed it (K., JO). While there these 
three gentlemen were seen by Healy, the partner of the 
appellant, who, when he found out what was being done, 
quickly summoned his associate, the appellant. The ap¬ 
pellant piomptlv came to the War Department, and was 
there told bv one of the otlicials that the payment of the 
Shipyards' claim would be held up until the appellees 
claim for his share of the profits could he adjusted (R., 10, 
24. and 31). 

The live gentlemen, the appellee, his two attorneys, Wil¬ 
liams and Foster, the appellant, and his partner, Healy, 
were invited to go into a room and adjust their differences. 
The appellee claimed that the profits earned by the Ship¬ 
yards out of its contract with the Government were about 
$104,000 (R., 31). He first insisted on the payment to 
him of $14,000, which was about 15 per cent of $94,800, 
the amount to be paid by the Government to the Shipyards. 
He was, however, willing to make a concession for the sake 
of a compromise, and agreed to settle for $10,000 (R., 1G, 

24. 25, 31, 40, and 41). Harriman then left the room to 
call up his principal, the Shipyards, and returned and said 
that $10,000 was agreeable to the Shipyards (R., 17, 20, 

25, 31, and 32). By letter from the Shipyards Harriman 
had full authority to settle the controversy (R., 30). As 
stated before, Harriman and Calhoun were entitled to one- 
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receive any part of Spear’s portion of the profits, so he 
agreed that the Shipyards should pay Spear $6,666.67 net, 
and that he and Calhoun would not look to any pail of 
that sum. This agreement was reduced to a written memo¬ 
randum signed by Spear and Healy, Harriman’s partner, 
under the direction and with approval of Harriman (R., 17, 
25, 32). The memorandum is as follows: 

Spear agrees to settle with S S Corpn [as]* on the 
basis that 
6,666 2/3 

$[10,000]* (to Spear) bears to 94800 or award rec’d 
from [Ship C|* Govt. Harriman to relinquish his 
[share]* claim to pail of Spear contract [with to 
S S Cpn]*. 

(Signed) HEALY. 

(Signed) HARRY B. SPEAR. 

The words in brackets with asterisks are erased in the 
original, but not the words “to Spear,” which appear in 
parentheses. These words within parentheses appear in the 
original memorandum unerased. The figures “$10,000” 
were erased and the figures $6,666 2/3 were written over 
them (R., 17). 

With the understanding that he was to get all of the 
$6,666.67, Spear agreed that this sum should be paid by 
the Shipyards to him. 

Healy was not produced as a witness by Harriman , nor 
teas any explanation made of his absence. 

The appellee was assured by the appellant and his partner, 
Healy, that they had ample powers of attorney to collect the 
money and settle with the appellee direct. Believing this to 
be true, no notice of any kind was given by Spear or his at- 
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torneys to the Shipyards. Indeed, notwithstanding the ap¬ 
pellant's assertion that he assigned the one-third which he 
and Calhoun were to receive out of Spear’s portion of the 
prolits to the Shipyards, the Shipyards was never notified 
of the assignment (R., 02). 

Before the obstacles which Spear’s attorney had placed in 
the War Department in the way of the paying of the award 
to the Shipyards had been removed, the appropriation for 
such payment had lapsed, and it was not before September 
of that year that payment of the $94,800 was made. On 
September 24. 1022. Williams, who was watching the situa¬ 
tion, notified Healy, Hariiman’s partner, that the latter 
could expect the Government to pay the check any day (R., 
32). The check was received the next day and, contrary to 
his promise, the appellant sent the check directly to the 
Shipyards in the personal care of his secretary. 

The letter of transmittal, dated September 25, 1922, from 
the appellant to the Shipyards has the following: 

“In view of the fact that Mr. Ilealy’s and my 
movements are being watched by a party who we do 
not care to recognize in the matter, Mr. Healy has 
gone on a fishing trip, to return later in the week. 
* * (R., 66.) 

This scheme on the part of appellant worked quite well, 
and, when Healy received a letter from Williams complain¬ 
ing of the former's failure to carry out the agreement as to 
the payment of appellee’s share of profits, Healy wrote an 
apologetic letter under date of September 29, 1922, as fol¬ 
lows : 

“1 beg to advise that during my absence from the 
office the Government warrant was delivered and sent 
by our office direct to the Southern Shipyard Cor- 


poration, with request that they make settlement with 
Spear direct, which I understand they have done” 
(R., 33). 


On pages 33 and 34 of the record there appears a letter 
written bv Williams to Harriman and I leal v under date of 
October 3, 1922. This letter clearly sets forth the entire 
understanding at which all of the parties had arrived on 
June 29, 1922. This letter of Williams was answered by 
Harriman under date of October 5, 1922, which, in addition 
lo informing Williams that lie had been out of town (an 
untrue statement) evasively denies that the terms of the set¬ 
tlement were not as stated by Williams. Harriman did not, 
however, state what the terms of settlement were. The letter 
convinces one that il is written in bad faith. 

When the time for making settlement had arrived, in 
September, 1922, the interest on the $6,666.67 had accumu¬ 
lated and with the principal amounted to about $6,800 and 
some dollars (R., 02). Spear had assigned to Herbert 11. 
Corey one-third of his interest in his contract with the Ship¬ 
yards, and the assignment was still on tile with the Shipyards. 
With that assignment we are not concerned in this case, ex¬ 
cept to explain the payment of $2,275 to Herbert II. Corey. 
When Mr. Harriman’s secretary, Miss Feely, went to Nor- 
folk with the Government’s check she took with her a memo¬ 


randum prepared by Healy, Harriman s partner, showing 
what checks should be drawn by the Shipyards and to whom. 
Following that memorandum the Shipyards drew three 
checks of $2,275 each, one to Spear, one to Corey, and one to 
Harriman and Calhoun jointly (R., 17 and 18). The check 
made payable to Harriman and Calhoun was endorsed by 
Calhoun and delivered to Harriman and was deposited in 
Harriman’s account (R., 48 and 63). 
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Williams, as Spear’s attorney, made demand upon Harri- 
man for the $2,275 which he had received from the Ship¬ 
yards. Spear did likewise. Harriman refused to pay the 
money, although he told Spear that if he would get his at¬ 
torneys out of the case he would pay him (R., 19). 

ARGUMENT. 

We proceed to answer the arguments of counsel for appel¬ 
lant in the order adopted by them. 

The Trial Court Did Not Err in Permitting Testimony 
as to What Fees the Appellant Received from the 
Shipyards. 

The appellant claims that the trial court committed error 
in permitting the witness 0. A. Bloxon to testify as to the 
amount of fee paid by the Shipyards to Healy and Harri¬ 
man in the case against the Government. The court com- 
mitted no error. Such testimony was clearly admissible. 
The appellee was responsible of throwing considerable legal 
business, including the Shipyards case (R., 22), to the ap¬ 
pellant, out of which the latter received large fees. With¬ 
out objection, the appellant admitted that he had received 
$13,000 as a fee in the West Coast case (R., 65 and 66). 

The appellant filed a counter-claim against the appellee 
in this case, and one of the defenses to the counter-claim was 
that the appellant never intended to make any charge for 
such work as he would perform for the appellee personally. 
Harriman testified that he had not intended to charge Spear 
for such services (R., 4S, 49, and 65). The appellant hav¬ 
ing so testified, it became highly important and pertinent to 
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show that the consideration moving him to waive his claim 
for fees for professional services was in reality very sub¬ 


stantial. 

The introduction of the evidence bearing on the question 
of fees received was all the more necessary by reason of the 
fact that the appellant vigorously contended all through the 
trial that he was entitled to be paid for services which he 
claimed he had rendered the appellee, notwithstanding his 
oft-repeated statement that he had not intended to make any 
such charge and would not have done so but for the filing 
of this suit by the appellee. Indeed, the appellant submitted 
a prayer (No. 8) based upon such claim (R., 69), and, in 
addition, objected to the court’s charge with respect to such 
claim (R., 82). 


The Trial Court Did Not Examine the Appellant to Such 
a Length and in Such a Manner as to Prejudice His 
Case in the Mind of the Jury. 


An examination of the interrogation of the appellant by 
the court as it appears on pages 50 to 59 of the record will 
convince any person of fair mind that the court in so in¬ 
terrogating the witness did not prejudice his case. It may 
be that the examination by the court did not help the ap¬ 
pellant’s case. If so, such fact was due to the very evasive 
and unsatisfactory answers the appellant gave. For instance, 
the appellant stated that in a certain letter he had declined 
to act as an arbitrator of the dispute between the appellee and 
the Shipyards. He was asked to point out the paragraph of 
the letter wherein he had declined so to act. After several 
evasive answers, he final 1 v said it was done over the long- 
distance telephone (R., 55 and 56). 
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The trial court did not depart from the province of the 
Federal judge in the trial of cases. Ilis duty is not merely 
to preside, but to elicit the truth and to see that justice is done. 

“The trial judge in a Federal court is not a mere 
presiding ofiicer. It is his function to conduct the 
trial in an orderly way with a view to eliciting the 
truth, and to attaining justice between the parties. 
It is his duty to sec that the issues are not obscured, 
that the trial is conducted in a proper manner, and 
that the testimony not misunderstood by the jury, 
to check counsel in any effort to obtain an undue 
advantage or to distort the evidence, and to curtail 
an unnecessarily long and tedious or iterative ex- 

t J KT? 

animation or cross-examination of witnesses. He 
lias the authority to interrogate witnesses, and to ex- 
press his opinion upon the weight of the evidence 
and the credibility of the witnesses. In the case at 
bar there was no such expression of opinion by 1 110 
court, and there is nothing in the record which is 
before us to indicate or to give the jury the impres¬ 
sion that the judge was in any degree partial or biased 
or prejudiced against the plaintiffs in error.*' 

Kettenback vs. United States, 202 Fed. Rep., 
277 (C. C. A., 1013). 

“The safer course would seem to be to allow the 
examination by counsel—direct, cross, redirect, and 
recross—to conclude, and then, if anything is ob¬ 
scure, if some point seems to be overlooked, or if, 
suspecting false swearing, he thinks cross-examina¬ 
tion should be further pressed, the trial judge can, 
and indeed ought to, intervene so that the end of 
justice may be subserved.” 

Berwind-White Coal Mining Co. vs. Firment, 
170 Fed. Rep., 151 (C. C. A.). 
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“It must be admitted that a continual interposi¬ 
tion by the trial judge in the examination of wit¬ 
nesses may prejudice the jury to the extent claimed; 
still the trial judge has the right, and indeed it is 
his duty, to see that the facts of the case are brought 
out intelligently to the attention of the jury, and to 
what extent he will intervene for this end is a mat¬ 
ter of discretion.” 

New York Transp. Co. vs. Garside, 158 Fed., 
521 (C. C. A.). 

See also The Kawailani, 128 Fed., 879 (C. C. A.). 

The facts in the cases cited by the appellant on this claim 
of error are not similar to the facts in this case.' Especially 
is this so with respect to Eyan vs. United States, 52 App. 1). 
C., 384. It is true that counsel for the appellant noted an 
exception to what he called the cross-examination of the wit¬ 
ness bv the court. But he did this after the court had com- 
pleted his examination of the witness. When the court be¬ 
gan the examination of the appellant his counsel were very 
well pleased to have the court do so. Not only did counsel 
voice no objection to the court examining the appellant, but 
at several points in the examination appellant’s counsel as¬ 
sisted the court in the examination (R., 50). 

It is clear that the court was trying to elicit (he truth and 
to make clear those things which in his opinion were not 
plain to the jury. The court pursued the same course at the 
conclusion of the cross-examination of the appellee (R., 21. 
22, and 23). 
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As to the Other Assignments of Error, 

We think all of the remaining assignments of error can 
he treated together. 

The declaration was in the form of the common counts, 
supported by the following “Particulars of Demand” 
(IT, 2). 

“Sept. 27, 1922. To money received by the 

defendant from the 
Southern Shipyard Cor¬ 
poration belonging t o 
the plaintiff according 
to the affidavit of merit 
hereto attached.$2,500” 

If the appellee introduced evidence sufficient to prove that 
the appellant, in the manner shown in the affidavit of merit 
(IT, 2, M, 4, and 5), received or obtained possession of 
money which in equity and in good conscience he ought 
to pay over to the appellee, then the appellee was entitled 
to recover. 

“The count for money had and received may in 
general be proven by any legal evidence showing 
that the defendant has received or obtained posses¬ 
sion of the money of the plaintiff, which in eqiity 
and good conscience he ought to pay over to the 
plaintiff.” 

Harr vs. Roone, 28 App. D. C., 214. 

The only prayer of the plaintiff which the court granted 
squarely put the issue up to the jury. It is as follows: 

“The jury are instructed that if they believe from 
the evidence that the defendant received or obtained 
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possession of money which in good conscience he 
ought to pay over to the plaintiff, the plaintiff is en¬ 
titled to a verdict for such sum” (R., 67). 


The court in his charge to the jury did not depart from 
the foregoing statement of the law. This issue was clearly 
and accurately explained to them. 

The question which now arises is this: Was the evidence 
sufficient to support the verdict rendered by the jury? 

The overwhelming weight of the evidence warrants the 
verdict. 

There is not the slightest doubt from the evidence that 
there was a dispute between Spear and the Shipyards as 
to the amount of profits made by the Shipyards out of its 
concrete-ship construction for the Government and as to 
the sum to which Spear was entitled out of such profits. 
There had even been the suggestion of arbitration—rejected 
because it would have delayed the matter too long. At the 
meeting at the War Department on June 29, 1922, Spear 
claimed $14,000. This is admitted by the appellant 


(R., 40). 

The appellee s counsel had tiled two petitions in the War 
Department on behalf of his client. Williams testified that 
in his opinion this course was well founded in law (R., 30). 
Although all the parties on the other side were lawyers, no 
one denied this or claimed that it was not well founded in 
law. Notwithstanding that such petitions were tiled by the 
appellee and known by the appellant to have been tiled 
before the meeting of June 29, 1922, the appellant at such 
meeting did and now does characterize the insistence of the 
appellee that his claim be paid as ‘“blackmail.” Not only 
does this show the intolerant nature of the appellant, but 
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also a lack of knowledge of the ordinary and legal mean¬ 
ing of the term “blackmail.” 

At the suggestion of the officials of the War Department, 
Spear. Williams, Foster, the partner of Williams, Ham- 
man, and Healv, the partner of Harriman, went into a con¬ 
ference to settle the dispute between Spear and the Ship¬ 
yards. All the witnesses on both sides agree that Spear 
reduced his claim from $14,000 to $10,000 for the purpose 
of an amicable settlement. The appellee testified, and the 
jury had the right to and evidently did believe, that Harri- 
tnan stated that the $10,000 was “(). K.” with the Ship¬ 
yards (R., 20). The witnesses for the appellee support 
this (R., 25 and 31). Harriman not only had the apparent 
but the actual authority to settle the claim of Spear on be¬ 
half of the Shipyards. 

About this time, whether before or after Harriman’s con¬ 
versation with Bloxom of the Shipyards, Harriman decided 
that it would not be proper for him to take the third of 
Spear’s share, which had been assigned to him and Cal¬ 
houn. This third amounted to $3,333.33. It was decided 
and agreed upon by everyone present, including Harriman, 
that Spear should receive $6,666.67 net. This, of course, 
is what he would have actually received out of the $10,000 
settlement. It was thought better, however, to reduce the 
understanding to writing, and the memorandum as appears 
on page 17 of the Record was signed by Spear and Ilealy, 
the partner of Harriman, in the presence of and at the 


direction and with the approval of Harriman (R., 17, 25, 
and 32). Certainly the jury were justified in finding that 
the memorandum signed by Healy and Spear expressed the 
agreement of Harriman. The effect of this agreement was 
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that Harriman agreed that Spear would receive out of the 
settlement the sum of $6,666.67, and that the third coming 
to him and Calhoun would remain with the Shipyards— 
in effect assigned to the Shipyards. What was done with 
the third, namely $3,333.33, was of no concern to Spear 
except that, according to H am man's agreement, neither 
Harriman nor Calhoun could look to any part of the 
$6,666.67 for the payment of whatever interest they had 
in the contract. Harriman agreed that Spear should re¬ 
ceive $6,666.67 net, and it was incumbent on Harriman 
to see that this was carried out. 

How Harriman viewed the agreement appears from the 
following portion of his testimony, on page 41 of the record: 

“Mr. Healy took me aside in the hall for a few 
moments, and when I returned I stated I might pos¬ 
sibly relieve my position of embarrassment of being 
on both sides of this matter if I could get the South¬ 
ern Shipyard Corporation to accept an assignment 
of my interest so there would be only two parties, 
Mr. Spear and the Southern Shipyard Corporation, 
and 1, Harriman, out of it. And later the Shipyard 
Corporation could pay me one-third of what they 
found to be due Spear so I could step out of that 
picture. I asked those present if they thought that 
such an assignment would in any—relieve my 
position; and we discussed that and also discussed 
whether it was possible to make an assignment 
within that time with twenty-four hours to go, and 
I stated that I felt I might feel a little easier if I 
would simply look to the Shipyard Company to deal 
direct and have them figure out one-third and pay 
me back. In other words, X was the consideration 
of that assignment, X being the amount they might 
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agree upon. Then they asked me if I had any ob¬ 
jection—Mr. Spear then stated for the purpose of 
shortening it up, that lie would take $10,000 flat, 
the sum of $10,000.’’ 


The most important and interesting fact to note is that 
IIrah/, the partner of llarriman, xrho signed the memo¬ 
randum, nas not produced as a iritness hg llarriman. The 
irresistible conclusion is that his testimong would have been 
damaging to the appellant and would hare supported the 
contentions of the appellee. 

Can it. therefore, be said that when llarriman received the 


sum of $2.27-*). which was one-third of $0,666.67 and inter¬ 


est, he did not receive and obtain money of the plaintiff 
which in equity and good conscience he ought to return to 


the plaintiff. 

On page 10 of his brief the appellant contends that the 
trial court should have directed a verdict for the defendant 


because of no consideration. The appellee, according to the 
testimony of everyone, reduced his claim from $14,000 to 
$10,000 to settle the dispute in an amicable way, and then, 
with the understanding that he was to receive the entire sum 
of $6,666.67, he agreed that the Shipyards should pay him 
that last-mentioned sum. This was a valid consideration for 
the agreement, which the jury found to exist between the ap¬ 
pellant and the appellee, that the appellee should receive 
$6,666.67 net to him without any participation in said sum 
on the pail of Harriman or Calhoun. 

We do not quite understand the appellant’s contention that 
he should prevail because it is claimed that Spear’s interest 
in the profits were less than $6,000. Of course it was con¬ 
tended by the Shipyards that there was a deficit of $52,000, 




17 


and their profits, of course, were not more than the difference 
between $52,000 and $94,800, the amount received from the 
Government. That was the appellant’s testimony, hut the 
appellee testified that the profits were $97,000 (R., 04). He 
was a ship engineer and constructor and knew what the 
profits were. The jury evidently believed the appellant’s 
testimony, although it does not make any difference what 
the profits were because it was an agreement of compromise 
binding on the Shipyards. Not only this, but the Shipyards, 
in paying the checks designated by Harriman in his memo¬ 
randum accompanying the Government warrant, ratified the 
agreement made on its behalf by Harriman. 

On page 24 of his brief the appellant argues, under the 
heading “Trial justice held Harriman liable for the full 
amount under the third assignment,” that, inasmuch as Cal¬ 
houn was coassignee of one-third of Spear’s interest of the 
profits of the Shipyards, Harriman should not have been 
made to respond to the plaintiff for any more than one-half 
of the $2,275 which Harriman received. This is not a suit 
against Calhoun and nothing is asked of him. All we con¬ 
tend is that there was an agreement between Harriman and 
Spear whereby, for a valid consideration, Harriman agreed 
that Spear should receive by wav of settlement the sum of 
$6,666.67 net, and that no part of that fund should be paid 
to Harriman or Calhoun. Therefore it became incumbent on 
Harriman to do everything necessary to carry that agree¬ 
ment into effect, and if the Shipyards, not knowing of the 

agreement between Harriman and Spear which has just 

% 

been outlined, paid to Harriman one-third of the $6,666.67 
and interest, then it becomes the duty of Harriman to pay 
to Spear that one-third of the $6,666.67 and interest, amount- 
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ing to $2,275. The settlement between Spear and the Ship¬ 
yards was in reality for $10,000. According to Harriman’s 
own testimony, he agreed that the third coming to him and 
Calhoun should be left with or, to use his language, assigned 
to the Shipyards. That was part of the agreement with Spear, 
and it was his duty to see that it was carried out. What may 
be the controversy between Calhoun and Harriman does not 
affect the appellee. All with which he was concerned was to 


get the entire $0.000.07. As a matter of fact, Calhoun did 
not receive any part of the $2,275 which Harriman directed 


the Shipyards to pay to him out of Spear’s interest in the 
profits. As soon as the check was received he endorsed it to 


Harriman and it was deposited in Harriman’s account. 


The appellant next contends, on page 25 of the record, that 
Spear's claim, if any, was against the Shipyards. Spear has 
nothing to complain of against the Shipyards. He had deliv¬ 
ered to them an assignment of one-third of his interest in the 


profits to Harriman and Calhoun. He never revoked that 
assignment as far as the Shipyards was concerned. Harri- 
man, according to Bloxom’s testimony, kept the Shipyards 
ignorant of the agreement of June 29, 1922. The appellee, 
believing Harriman’s statement that he had authority to cash 
the Government’s warrant and pay the amount agreed upon 
direct, did not notify the Shipyards not to pay one-third of 
the $6,666.67 to Harriman and Calhoun. Therefore Spear 
could not with any success sue the Shipyards. He must look 


only to Harriman. 

There is nothing in the appellant’s contention that Spear, 
having cashed the check of the Shipyards, is estopped from 
making further claim. There might be something to this 
contention if Spear’s claim was against the Shipyards; even 
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then, it is doubtful that the cashing of the check would be a 
valid defense. But the claim is not against the Shipyards. 
It is against Ilarriman. Cashing or not cashing the check 
did not alter the situation. Ilarriman had received monev 
to which Spear was justly entitled, and it was to Ilarriman 
that Spear had to and did look. So the cashing of the check 
has nothing to do with it. 

The appellant complains that, on pages 25, 26, and 27 of 
the record, the court erred in permitting certain questions to 
be asked and answers to be made prejudicial to the appellant. 
An examination of the record on the pages indicated will not 
disclose any error committed bv the court. 

As to the Counter-claim. 

The counter-claim filed by the appellant had nothing to do 
with the main case. The counter-claim comprised several 
items covering alleged services rendered and money had and 
received by the appellee belonging to the appellant. The 
appellant at the trial testified at length in support of the 
counter-claim and the appellee testified against it and denied 
every and all of the items. It resolved itself to questions o( 
fact, which were decided by the jury in favor of the appellee 
in every respect. In the preparation of the bill of exceptions, 
testimony bearing on these items was practically omitted by 
the appellant, his counsel realizing that only questions of 
fact were involved. 

We do not believe that with respect to the main case a 
single error was committed by the court, but if any error had 
been committed of such a nature as to warrant a reversal on 
the main case, it would not follow that the judgment on the 
counter-claim should be reversed. 
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Conclusion. 

In conclusion, counsel for the appellee state that they have 
carefully examined the record in this case and can not find 
one instance of any error prejudicial to the appellant having 
been committed by the trial judge, and therefore the judg¬ 
ment of the court below should be affirmed. 

Respectfully submitted, 

JO. V. MORGAN, 

Attorney for Appellee. 

DOUGLAS, OREAR & DOUGLAS, 

Of Counsel. 
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